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Organization of Report

The Washington workers’ compensation system and the resulting claim management by L&I is complex
and involves hundreds of decisions and actions on the approximate 144,000 reported claims for medical
and lost wage benefits per year. Organizing the results of the review of these decisions and actions is
challenging to present in a manner that helps readers understand both the system and also the
procedures and resulting outcomes for employers and their injured workers. The results of this
evaluation and the data to support the findings and recommendations are contained in 6 chapters that
contain both an explanation of the topics covered and the results found; and 9 appendices that add
more detail for those wanting to review the data collected and analyzed.

1 EXECUTIVE SUMMARY

2 MAIN REPORT

Glossary

Introduction

Summary of Methodology

Chapter 1 — Claims Management Organization
Chapter 2 — Claims Management Performance
Chapter 3 — Disputes

Chapter 4 — Communications

Chapter 5 — Overall System Performance
Chapter 6 — Opportunities for Improvement

3 APPENDICES

Appendix 1 — Self-Insurance Regulation, Washington and comparisons
Appendix 2 — Disability Management context, best practices

Appendix 3 — Methodology

Appendix 4 — Highlights from File Review — key decisions

Appendix 5 — Flow Charts

Appendix 6 — JLARC Survey Results — employers

Appendix 7 — JLARC Survey Results — workers

Appendix 8 — JLARC Survey Instruments

Appendix 9 - Survey Results — L&l management survey (conducted by IPSOS)
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“. .. communicates with employer and workers in a timely, responsive and accurate manner,
including communication about review and appeal rights, and including the use of plain
language and sufficient opportunities for face to face meetings . ..”
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X Retrospective Rating refunds appear to be consistently applied and are driven by a strict formula,
and are not influenced by differences in claim handling at L&I. The Department does not organize its

claim handling functions differently for retrospectively rated and non-retrospectively rated
employers. (Chapters 1 and 2)

X Retrospective rating plan refunds are directly tied by claim outcomes, but such refunds do not come
at the cost of non-retrospective employers. Instead, refunds are earned by retrospective rating plan
employers who reduce their losses below actuarial expectations and also take on more risk (and pay
more) if they do not control their losses. (Chapter 1)

X Outside audits have found that L&I carefully observes the legal requirement that both retrospective
and non-retrospective employers pay the same percentage of losses from premium. Overall loss
ratios are the same for both groups. Retrospective rating plan refunds are not required to be
distributed to employers in group plans. Nor are refunds shared with employees even though they
pay about 25% of the premium. (Chapter 1)
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X One initiative implemented in recent years is the FileFast system, which speeds reporting of injuries

and aids in timely contact with some of the parties. As L&I notes in its website promotion of FileFast:

“Online filing speeds claims processing by 5 days.” Specific advantages of FileFast claims over paper
reports are:

X Claims with First Payment of Time Loss Benefits within 14 Days (56.5% FF vs. 53.8% paper);
X Claims in Undetermined Status on Initial Review by CMs (16.2% FF vs. 21.6% paper);
X Wage Orders Issued within Six Days of Allowance Decision (15.5% FF vs. 10.6% paper).

FileFast should be strongly promoted and available to all employers and applicable care providers.
(Chapters 1 and 6)

X Earlier evaluations for return to work at the same employer are a priority for L&I, as shown by the
Stay at Work Program and consulting help to employers on creating light duty work and job
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2 METHODS USED TO GATHER DATA
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WorkComp Strategies conducted interviews with the following:

X At least 40 L&l employees from multiple units (also did written interrogatories).

X At least 25 employees from State Fund and self-insured employers and their representatives.

X 7 workers representatives, including Project HELP and the Self-Insurance Ombuds.

X Self-insured system managers in Idaho, Ohio and Oregon.

!u! _$.|’(|)$l* ,

WorkComp Strategies reviewed individual claim files for timeliness of actions, signs of bias, claims
management documentation, appropriate evaluation of compensability, handling of disputed claims,

medical management and disability management. Files examined were for accidents in the period 2010-
13. (Appendix 4)

"/ 4001+,
WorkComp Strategies surveyed the following (see Appendix 3 for a discussion of the survey
methodology, and Appendices 6 and 7 for summaries of the worker and employer survey results):

X Employers having at least one claim with $5,000 or more in medical cost.
X Injured workers having a claim with at least $5,000 in medical cost.

X 14 private claim managers with an average of 33 years’ experience in workers’ compensation claims
were conducted to determine current best claim handling practices.

X The team also reviewed results of surveys from other jurisdictions, as well as results of L&I surveys
of employers and workers.

"2 (9$+%3-, .4%,('53(&+ 678&BW7DEIT0(+
X Detailed claim data was obtained from systems at L&l and analyzed for numbers of timely actions
during the claims process from accident years 2010 through 2013.

X Similar statistics on claims processes were also obtained from multiple US and Canadian jurisdictions
for comparison purposes.

X Reviewed dozens of L&l internal procedures (e.g., governing the use of AWA and opioid
management).

X Requested a wide sample of internal management reports used by L&I (current and past).

X Examined reports made by L&l management to the Workers’ Compensation Advisory Committee
and the Vocational Technical Services Group over 2014 and 2013.

X Reviewed all published audits and studies related to L&I claims management going back to the 1998
JLARC Performance Audit.
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Exhibit M-2 shows the distribution of completed worker and employer responses by employer type (i.e.,
Retro, Non-Retro, and Self-Insured), as well as by survey instrument. The exhibit also notes that 135 of
the worker responses were completed in Spanish.
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Source: WorkComp Strategies

The completion rates met or exceeded the minimum levels that were considered necessary to establish
a statistically valid sample.
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While certain practices are familiar, there is not an established set of standards for handling workers’
compensation claims. To establish a benchmark for testing some of the inquiries involved in the audit,
we assembled a “panel of experts” to participate in a survey, pursuant to which the participants
answered general questions relating to claim management organization and performance. This panel
was very helpful for informing “best practice” standards utilized for workers’ compensation claims.

There were 14 respondents, all of whom had varied and lengthy careers in workers’ compensation
claims management; most experience was in private, non-government industry. The average
professional experience for the respondents was 33 years. The survey posed 25 questions about the
claim management process, including contacting parties to the claim, case workloads, investigations,
allowances, denials, medical management, and vocational rehabilitation services. The survey instrument
is attached to Appendix 3.
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Many of the characteristics that were analyzed in the context of claim decisions by L&I involved various
aspects of timeliness. The audit design specified a number of these, which were driven by the difference
between various dates available in the claim record. Where dates were in electronic files, we tested
date relationships with a logic-based statistical software program. Other dates were manually collected
during file reviews. The L&I database is large and complex; we were frequently assisted in better
understanding the data by experts with the L&l Research and Data Services team.

134 258%6#6 #)$,#$ &

For lag time measures the team looked at the distribution of lag days for each group under analysis. This
included various standard measures (e.g., means, percentiles, standard deviations).

Methodology M-4
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1% This “waiting period” is a common feature in workers’ compensation systems, and ranges among U.S. states from 3 to 7
days; in Canadian jurisdictions the range is 0 to 3 days.
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I<78(#*2(";=(5%(3;6$# &7 (%; (7566 M5 WHYS L& (H@ ?5% (YB@® 582 (H($#*&4(;9(&ES&'% T (%", @," (#
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34#567(>C(28:84(-(I<TA(L"&'&(# &(&E3&$%5;*78("; =8 &'B(#*?(2X0('&S$;'% 7 (%" #Y% (/UK (;9(%" &(48:&4(/(<

CELCCCEECCeeCeeebeeebeeeebececeeeceeCcccccceeecceccc

S H$%BI&US! ) BI$)*+(,$%.&'$/10123'14#$%$121/252/0&+16 7' 1H#& 1/+$1.(3#1"81&1/179!:+&2)'l; (%! 3#$2%!&"2<1$/!
$)*+(,$%'=!

IHS%& () *&( ( +#,&(-I(

(



#001,*&2(34#150(# &(6)(34#1507(89'(48:&A4(/(160(%"&(81,;'&(10(-<=>(? @A('&$9'%0(%"#%(#3'900(%"&(#,&*31
98(34#150(# &(48:&4(-C(F/=(# &(4&:&4(DC(#*2(DGH(# &(4&:&4(/>

6909%('8&0$9*2&*H(9;'(0;": &B(98(34#150(&H¥E, BR2C("91&: & C(%"#Y (HO(#(,&*& #A(';48(3HO&(
395$4&H1%B(10(#*(15$9'%#*%(3'1%8& ' 19*(1*(08%6%1*,(3H0&A9#2(&HS$&3%#%19*07 (#221%19*#44BC(59'&(
#,'8&82 (%" H%(ADBE. (#-2 (S ABHA*4B (3#0&0(I&BH(2188&'&*%6(1*(3"#' #3%&. (Yo BIO WA B #+2482(

JB(2188& &*%(#2K;0%&'0>

B6&#0;'&2(IB (%" &(3#0849#2(0%#*2#'20($'9$90&2(IB (%" &(&H$E Yo ($#+&AC(? @ A(3HO&AH20(HSSEH (%9 (I&('
%"#*(1*2:0%'B(*9'50>(? @A('&$9' % & BEFHIIMS' 14D 3" (DN-F P (#:8'#,&(%69%#4(3H0&AH2(89' (28:84(
D(160(98(DQQ7(89'(?&:&4(/(160(1%(1#0(DFR>(S"&0&(#:&'#,&0(# &(I#08&2(9*(RG (?&:&4(D(16($901%19*0(#+2(1
28&:&A(/($901%19*0>(TO1*,(%"&('&$9'%&2(S?UB)(J'&HV291*(2803'1I82(#J9:&C(%"10(19;42('&0;4%(1*(%"&(
#:8'#,&0(1*(Mr 1J19%¢(I&4916

I"HS0%$( +,-./  0123452'678442874:9,<=(>"?<=(@A

( M:,(S9%#4( | S2( S7( S9UeHA(S?( S9%6#4(6)(
1#0849# L195$4&H1%BIO5$4&H1%BI(195$4&H1%B( | L195$4&H194B(
28:8A(P | 2&:8&4(DP | 2&:&40(DFH AR 2&:&4({P
2&&4(D(16 | DQQ = -GI/( EQ RK
28&:&4(/(16( | DFR -FD( QG D-N IR(

X9;'3&Y (? @(8'95(6#B(DN-<(3#0849#2(' &0$9*0&0(#*2(69*%"4B(1#0849#2(M*#4B010('&$9'%(LX&$%(DN-FP7 (#00;580(
395$4&H1%B(4&:&4(-(34#150(#'&($' &2951*#*%A4R(6)(34#150
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issues discussed in this audit, however, may call for increased work from CMs, at least in the short run.
This would create pressure on the existing body of CMs to keep up with the flow of new claims.
However, over time, the average caseloads should decrease if addressing the issues discussed in this
report and continued pursuit of initiatives already started by L&I are successful in closing claims faster.

1"rrg  $9%& &)+ % (+*-& (0812

A critical aspect of claim investigation is direct contact with parties. As will be discussed in detail in
Chapter 2, there were observed departures from what we considered standard claims practices with
respect to making direct stakeholder contact. From an organizational standpoint, as observed in file
reviews of claims from 2010 — 2013, there was not a sufficiently clear expectation of what contact is
expected, when, and by whom. In 2014, a new procedure was implemented to have supporting staff
known as “Claims Processors” follow up on any failed attempts by a CM to reach an injured worker. Two
more attempts are made and if contact is made, the Claims Processor records routine information and
then transfers the call to the CM.

The overwhelmingly large share of contacts with parties to a claim are via letter. Some contacts are
made by support staff. Many contacts are in response to incoming calls and emails. The “Early Return to
Work” staff contacts employers when lost-time claims eclipse a certain number of days. This is an
excellent way to begin return-to-work discussions with an employer, but it is not a substitute for a CM
establishing a working relationship with an employer,3* made in connection with creating expectations
in a case about desired outcomes. This is an “ownership” and accountability issue; in other words, it is
unclear who ultimately “owns” a claim, in terms of being responsible for making contacts, building
relationships, and planning and taking actions that are designed to lead to good outcomes.

During file reviews, the audit team observed very little documented actions that would be evidence of
establishing a plan with clear, measurable goals of case activities that are designed to lead to desired
outcomes. To use the example of case contact, there were virtually no observed examples of “3 point
contact,” and just a few observed examples of even a single, prompt direct voice contact. This
performance will be discussed in Chapter 2.

Many things have changed since the period of our file review (2011-2013), but from an organizational
standpoint, it does not seem that there is a clear and enforced standard for immediate actual contact
with the claimant, within a certain specified timeframe, let alone with the employer. In interviews with
L&I staff and management, there is a stated goal of prompt CM contact with the worker and the
employer in all TL cases; contact with the treating physician is not a priority, except in cases where
contact is determined to be needed. In the best-practice survey, the number of days for “actual voice
contact” with an injured worker had an average of less than one business day; for contacting the
employer of injury the results were the same. CM contact with the injured worker is measured, but L&I
tracks both attempts and actual voice contact in the same way, but is unable to differentiate between
whether an attempt resulted in actual contact. CM supervisor interviews indicated that the quality of
the contact varies widely as well. Exhibit 1-6 shows attempts at initial phone contact with injured
workers; this figure does not show the timing of the attempted contacts.
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Most injured workers either return to work
quickly or stay in the system a long-time

This L&I study Distribution of Claims by Return to Work Status within 8 quarters,
followed injured All Compensable Claims

workers from 50

accident years 2007-
2009 through two
years in Employment 70
Security Department
data on employment.
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Other questions in our survey tested the concept of fairness through examination of protests, which are
formal complaints that are lodged by an injured worker or employer concerning a particular CM claim
decision. Regarding protests, we posed three related questions to workers:
® Did the workers feel they had sufficient opportunity to present their case?

X For this, 41% of the workers said they did not have sufficient opportunity.
X Were the workers satisfied with the process?

X Here, 41% were “very dissatisfied” and 17% “somewhat dissatisfied.”
X Were the workers satisfied with the outcome?

X Here, 34% were “very dissatisfied” and 10% “somewhat dissatisfied.”
Altogether, these opinions portray rather deep negative feelings from the sample of workers in the
survey about the fairness of the claims process. We hasten to add that our survey sample is not a true
cross section of all claimants; rather the sample included only claimants with relatively more significant
medical expenditures, and who are more likely to be those workers with long-term disability and less
hope for returning to prior lifestyle or employment. They are also more likely to have negative decisions
made on their claim related requests. This might result in more negative opinions, especially if they
experienced an unfavorable outcome in their protests.

Some stakeholder interviews suggested that employers and their representatives feel that the system as
a whole tends to give advantages to the injured workers relative to employers." But our survey showed
a rather similar view of overall fairness by both employers and injured workers. The survey of injured
workers did uncover a dissatisfied minority of respondents who were very dissatisfied with the protest
process and outcome of their protests, which, among other things, could suggest a lack of fairness. Our
review of disputes, however, supported the fairness of the process. First, while statistics are hard to
come by on this topic, it does seem that Washington’s level of disputes is not obviously out of line with
other jurisdictions. Second, the rates at which protests and appeals are made against L&I decisions are
only moderately higher for worker-initiated appeals versus employer-initiated appeals.
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We also tested for fairness by examining differences among the delivery of certain services. One particularly
important group of services is vocational rehabilitation. The audit contained specific steps to determine if
different classes of employers and their workers were treated differently in the vocational process.

Exhibit 2-12 shows that Retro employers had a statistically significant different duration of time to the
first vocational assessment." This does not appear to be related to CM behavior, but rather the behavior
of employer representatives managing claims for Retro employers; employer representatives typically
utilize and emphasize RTW programs that explore RTW options in more detail and are prone to exhaust
return to work with modified duty, or KOS options. This could add time to the overall vocational services
schedule.
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SF - SI, 2010- 2013
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Exhibit 2-14(b): Time from the date of vocational rehab plan approval to plan completion or closure,
Retro — non-Retro, 2010- 2013
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No Direct Contact 20% 17%
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Sept. 2012 Sept. 2013
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Received Call . Otherwise Spoke

from €M No Direct Contact Directly
Total Good 74% 53% 47%
Average 18% 29% 34%
Total Poor 9% 18% 19%
Number of Interviews (377) (430) (97)
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" The best practices for COHE providers are the basis of for effective claim management: submitting a
complete ROA in two business days or less; completing Activity Prescription Form on first visit or when
restrictions change; contacting employer when worker has restrictions; and documenting barriers to return
to work and plan.

#*$We observed that in one quarter of the reviewed files there was no documented follow up to
compensability issues. See Appendix 4 for more information concerning file review results regarding
allowance and denial decisions.

##1.&I appears to be addressing these communication gaps between CMs and providers via a pilot program
with The Everett Clinic. Among its goals, this initiative seeks to identify barriers, speed occupational disease
adjudications, and education of providers. It is being tested with one claim unit with the intention of making it
common to all claims units.
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from 2011)
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In most other states, such services are provided only when it is clear that an injured worker will face
problems in returning to work, or in doing so at an acceptable level of pre-injury income. An unusual
feature of the Washington system is the way claims are handled at the end of the healing period. RCW
51.32.090(3) provides that as “soon as recovery is so complete that the present earning power of the
worker, at any kind of work, is restored to that existing at the time of the occurrence of the injury, the
payments shall cease.” An example of how this can be interpreted is from the L&l Self-Insurance Claim
Manual, which provides in relevant part that “Once the payment of time-loss benefits has begun, the
benefits must be continued” until the worker has been released for full duty, returns to work, or is
“found employable.” This is different from the majority of states that terminate temporary disability
benefits once maximum medical improvement is attained, regardless of “full” employability; if there is
“zero” employability, then permanent and total disability benefits would be warranted. This difference,
at least in large measure, helps explain the longer average time-loss durations in Washington (discussed
at length in Chapter 5).

In Washington, a CM must manage a determination of “employability.” A major weakness in disability
management is the long delay in making these determinations. Absent return to work or a full and
unconditional medical release, the CM must get an objective determination on employability. This is
done by ordering an Ability to Work Assessment (AWA). As shown in Exhibit 2-17, in 2011 the median
duration of time to first referral by a CM for an AWA from date of injury was 273 days; the exhibit shows
an increase from 2012-2013. The percentage of AWA referrals by CMs made in 90 days of claims receipt
were only 6.3% in 2012, and about 6% in 2013." After reviewing the AWA Referral Guidelines, it is
difficult to see why it should take 273 days to meet the conditions for triggering an AWA. The main
criteria for an AWA should generally be known within 90 days of claim receipt, specifically: Is the injured
worker physically able to interact with a Vocational Rehabilitation Counselor and is it clear that returning
to the job of injury is very unlikely? Reports from L&I are that focused attention to this progess has had
positive results in shortening the duration, and Exhibit 2-20 shows a recent positive trend. «

Given the long time between injury and first AWA and the length of time to complete an AWA (some
workers have multiple AWAs), it could easily be that a year has gone with the injured worker having only
an inconclusive and frustrating experience with L&l and the vocational experts. The odds for such a
person in prolonged disability status ever returning to employment are not good-- with or without
further vocational assistance.

If it is determined that an injured worker is not “employable,” then a vocational retraining plan is an
option. RCW 51.32.099. The poor outcomes of vocational retraining are well known by policymakers. In
response, the Washington State Legislature instituted a Vocational Improvement Pilot, implemented in
2008, to reform the retraining process, including new options for workers. This pilot is discussed further
below. L&I data on vocational retraining outcomes shows it to be a weak solution to address long-term
disability; over the last several years 35-45% of those successfully completing retraining are back at work
in two years. Yet, despite its shortcomings it seems to be an irreplaceable option for appropriately
selected injured workers.

Historically, vocational retraining has suffered from inefficiency and poor return to work success.
However, since the 2008 VIP reforms, L&I has made substantial improvements, and has recommended
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vague, unrealistic, or delayed duty restrictions and employer reluctance to consider modified duty.

* Immediate contact by CM would overcome some of these obstacles. In the Fall 2013 L&I survey,
only 41% of all worker respondents reported receiving a direct contact initiated by the CM, up from
36% two years earlier. For those workers with claims aged 30 to 180 days, 48% reported direct
contact initiated by the CM. This reinforces the notion that passive letter writing has historically
governed the early stages of the majority of claims. This lack of early personal contact with the
claimant and employer runs contrary to best practices and we believe allows certain claims to start
on a path of difficult claims management issues and excessively long disability. We were told by
claims personnel that TPAs are sometimes barriers to the CM in direct contact by CMs and ERTW
staff; they are said to resist direct contact with what they regard as their clients. We have no first-
hand evidence of this from interviews or file reviews.

X There may be reasons outside the control of a CM as to why certain parties cannot be directly
contacted. Employers may be hard to reach and not return call. Another problem represented to us
was that employer representative and worker attorneys can prefer CM communications be directed
not to the parties, but to them. However, we did not see in our file reviews of claims evidence of a
pattern of CMs being prevented from making direct contact with parties. We are encouraged to see
L&I data showing that the percentage of injured workers called by someone in a claim unit (not
necessarily the CM on the claim) has been steadily increasing; in mid-2014 nearly 80% of all TL
claimants had received a call. >

» Initial, preliminary planning with targeted dates for follow up on RTW and treatment should be
recorded in the file. . In our file reviews we found poorly documented planning and follow up.

"#'8® %&)*+,-./+00123&4+*-56.(897.'+6).2:.52)*.*&4-;"

X Vocational services are commenced too late in the claim.>®> We found that the average time elapsed
from the receipt of a claim to the start of the first true vocational services was 287 days (median
days 216). This is a very long delay. Making matters worse, the vocational reports take too long to
complete; it took 146 days from the start of plan development to approval by L&I.<°

* The L&l approval process does not materially worsen this delay. By statute, retraining plans must be
reviewed and acted on within 15 days or they are deemed approved. The L&l internal target for
acting on both retraining plans and for assessment reports (AWA) is 10 days. The average L&I review
time for retraining plans is 8 days and for AWA is 7 days.<~Out of more than 9,000 plans submitted
between January 2008 and July 2013, only 15 have been so long delayed by L&I that they were
“deemed” approved by rule.<> This review process seems to add value in modifying plans and
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4 States diverge on how an injured worker selects a treating provider. Some states provide for “employee
choice,” meaning that the worker selects a physician. Other states allow the employer to assign a treating
provider. In yet other states the employer will assemble a panel from which the worker may select a provider.
Washington provides for worker choice, but requires that workers select from the approved Washington
Medical Provider Network. See: http://www.Ini.wa.gov/ClaimsIns/Claims/FindaDoc/FAQ/.

@Many states use the term “compensable” to indicate that a claim is covered as a workers’ compensation
claim. Washington uses the term “allowed” and the process to determine coverage is called “allowance.”

ADecisions to accept an injury, and pay, are also required to be reported by many states’ laws.
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The system ceases to be self-executing when a dispute arises between any of the parties to the claim.
Review of the decision would be on a case-by-case basis, by a government agency, according to an
adjudicatory process. State workers’ compensation agencies routinely manage conflicts and disputes
regarding claims. States typically have a system for first-level administrative hearings' on disputes, and
an appeal process for the first-level hearing. Hearings are time consuming and expensive, so many states
will have trained staff (customer service reps, mediators, and ombudsmen) to informally handle
problems and issues with claims, prior to moving forward with a more formal hearing. Even if the claim
is scheduled for a formal hearing there is often an effort by a judge to resolve problems at a pre-hearing.

As a claim progresses, other decisions are made, including whether disability benefits should be paid;
the amount, or rate of payment; whether a particular type or quantity of medical treatment is allowed;
and whether other benefits and services, such as vocational retraining, should be provided. All these
decisions can be disputed. Less frequently, disputes can involve service providers (e.g., doctors and
rehabilitation specialists) over issues such as service pricing or appropriate treatment.

Typically a state’s workers’ compensation laws or regulations will establish a legal standard, and an
adjuster will apply the standard to a particular case. This includes consideration of how administrative
law judges (ALJs) have interpreted the law, and similarly, how courts have interpreted the law in the
course of appeals of ALJ decisions. If a worker is not satisfied with the adjuster’s decision, he or she is
able to seek redress through a state’s adjudicatory process.

" H$%&SW(H +,-J0#.  1)2',340%) 5,0%6)

For our analysis, we use the term “dispute” primarily to describe formal disagreements over decisions
made in handling a workers’ compensation claim. Disputes in Washington can be grouped as follows: 1)
“protests,” which in Washington are written submissions noting formal disagreement with a decision; 2)
“appeals,” which are filings with the Board of Industrial Insurance Appeals (BIIA); and 3) “re-
assumptions,” which are formal case reviews by L&I that occur after an appeal to BIIA, but before BIIA
accepts jurisdiction.”

Washington also uses informal dispute resolution practices, which include information services such as
the L&l Self Insurance Office of the Ombuds, Project Help, and other services that function to provide
information and clarify issues.® Often such services can have the practical force of a protest to a
decision, particularly in the case of the Office of the Ombuds, which is authorized to conduct
investigations into claims-related complaints on behalf of workers for self-insured employers.

Although we will discuss these in more detail below, we will provide a brief description here.

X In Washington, protests are formal, written submissions to L&I that object to a decision. A protest
can be made by any party to a claim, including the worker, the employer or an employer
representative, or the provider. Attorneys may represent such parties, and if so, may lodge a
protest. Protests are typically made to the claims manager (CM) handling the claim, although they

' Administrative hearings differ from most state courts in that they impose simplified rules on procedures,
discovery, and rules of evidence. They are generally faster to complete than a state court trial.

" Note that performance of the BIIA is not within the scope of this study.

8 The BIIA appeal process involves mandatory mediation, in an effort to resolve disputes before advancing to
a formal hearing.
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may be generally submitted to L&I. However submitted, the CM who made the decision that is at
issue handles the protest.

X An appeal is a formal filing with the BIIA concerning an L&I written decision or order; only decisions
and orders that are in writing can be appealed. Upon receipt of an appeal, L&l is provided a 30-day
period to review the appeal. L&l has discretion to choose to re-assume the decision, which means
that the appeal does not proceed at BIIA but is handled by L&I, with the dispute being processed as
a protest. A claims consultant, rather than the CM, reviews the re-assumed claim.

Exhibit 3-1 depicts these basic alternative flows that disputes follow in Washington. Additionally, more
detailed process maps for are provided in Appendix 5.
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Washington's dispute system is unique in several respects. First, with the exception of self-insurance,
which will be discussed further below, Washington claim-related decisions become official pursuant to
an “order” that is made directly by L&l staff. In other systems, the decision is made by a private
insurance adjuster and becomes official only after some type of review by the state workers’
compensation agency. For example, a CM issues an order when he or she makes a decision about claim
validity (allowance or denial), sets the rate of compensation to be paid for lost wages, sets the rate of
permanency benefits, closes a claim, or determines that certain treatment should be excluded from an
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allowed claim.' Thus in Washington the State Fund claim manager’s (CM) decision is akin to an
administrative decision applied by a government official. A CM issues an order, in writing, describing the
action taken, and containing a statement explaining the formal appeal process, namely that if
reconsideration of the decision is not requested (protested), or the decisions is not appealed, the order
will become final.”

Next, the first level of formal dispute in Washington is typically made to the CM who made the decision.
In most other workers’ compensation systems, the injured worker would first contact an insurance
claims adjuster directly and request reconsideration of a decision; failing agreement with the adjuster
through this informal manner, the first formal dispute by the injured worker would occur by lodging the
complaint with the state workers’ compensation agency. In other words, in Washington, the adjuster’s
(CM’s) decision has the nature of a formal, official decision.

A unique feature of Washington’s workers’ compensation system is the use of employer attorneys. In
most workers’ compensation systems, an insurer will legally defend an insured employer as its
policyholder. As a dispute moves through a formal adjudication process, the insurer will hire an attorney
to defend its interests. Thus, an attorney client relationship between the attorney and both the employer
and the insurer is established. In Washington, employer attorneys do not typically become involved in
State Fund claim disputes. When they are involved, their fees are paid by the employer, not out of the
State Fund. A member of the Office of the Attorney General represents L&l on appeals to the BIIA. For
final orders issued by the BIIA in 2013, when workers appealed State Fund decisions, the workers were
represented by counsel 66% of the time; employers who appealed State Fund decisions were
represented 61% of the time. By contrast, workers who appealed decisions in self-insured cases were
represented 52% of the time, whereas employers who appealed decisions in such cases were
represented 98% of the time.

Another unique aspect of Washington’s dispute system is that, apart from self-insurance claims,
decisions are not required to be reported to the workers’ compensation agency, as the agency itself is
making the decisions, and the CM’s records are the bulk of the official record of the case.

Finally, most state workers’ compensation agencies offer both a formal administrative adjudicatory
process for disputes as well as less formal interventions to address more routine case problems and
concerns. In Washington, this process is bifurcated. The Board of Industrial Insurance Appeals (BIIA) is
the agency charged with managing formal disputes, and L&l is the agency charged with the claims
management, as well as non-judicial dispute resolution. Workers’ compensation disputes can be quite
complex and difficult to sort through. The BIIA is an independent, quasi-judicial agency, and focuses
solely on these and other L&I program disputes.

HBH 98'()*+%,-.+/&0 1*%2,386k
Self-insurance dispute handling in most workers’ compensation systems mirrors private-insurance
dispute handling. Washington’s approach to self-insurance is unique, and, therefore, self-insurance
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Yearly Stats'® State Fund Claims Self-Insured Claims Total

| B9=2&'( *&'C&8Y B9=2&'(| *&'C&8Y B9=2&'(

All Appeals 10,934 82% 2,356 18% 13,290 100%
Granted Appeals 6,189 47% 1,635 12% 7,824 59%
Re-Assumed by L& 3,093 23% 419 3% 3,512 26%
Denied Appeals 1,652 12% 302 2% 1,954 15%

All Appeals (excluding denied 9,282 82% 2,054 18% 11,336 100%

appeals as duplicative)

Granted Appeals 6,189 55% 1,635 14% 7,824 69%
Re-Assumed by L&l 3,093 27% 419 4% 3,512 31%

BIIA Granted Appeals 6,189 47% 1,635 12% 7,824 59%
Appealed by employer 810 6% 380 3% 1,190 9%
Appealed by injured worker 5,379 41% 1,255 9% 6,634 50%

Re-Assumed by L&I 3,093 23% 419 3% 3,512 26%
Appealed by employer 163 1% 62 1% 225 2%
Appealed by injured worker 2,930 22% 357 3% 3,287 25%

BIIA Denied Appeals 1,652 12% 302 2% 1,954 15%
Appealed by employer 181 1% 25 0% 206 2%
Appealed by injured worker 1,471 11% 277 2% 1,748 13%

D<9'C&3(ERBRY#(KBY56,(?18#: (< @BIP<=&(C<:9=8>(#8@('<I>(@<(8<%(>9=(#CCI'#%&:J(@9I&(%H<(<9I8@18+H

2.5 INFORMAL DISPUTE RESOLUTION
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15> Data is from BIIA 2013 final orders in claim-related cases; the BIIA hears other types of appeals, including
provider fee disputes and employer assessment disputes.

16 See http: //www.wslc.org/services/projecthelp.htm. Project Help director notes that program services are
available to both State Fund and self-insured stakeholders, and participation between those two groups is
roughly 50/50. Services are provided on approximately 1,000 - 1,500 claims per year.

17See RCW 51.14.300 et seq. The self-insurance ombuds appointed by the Governor to a six-year term, and
the office is not to be “physically housed within the industrial insurance division.” The duties of the office of
the ombuds are as follows: (1) To act as an advocate for injured workers of self-insured employers; (2) To
offer and provide information on industrial insurance as appropriate to workers of self-insured employers;
(3) To identify, investigate, and facilitate resolution of industrial insurance complaints from workers of self-
insured employers; (4) To maintain a statewide toll-free telephone number for the receipt of complaints and
inquiries; and (5) To refer complaints to the department when appropriate. RCW 51.14.340. See also

http://ombudsman.selfinsured.wa.gov.
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One of the primary focus areas of the performance audit of L&I’s claims management involved
investigation of the timeliness, fairness, and effectiveness of dispute handling.

112 " #$%&#%i{(

In terms of timeliness of dispute handling, on average protests are resolved within 55 days of the
protest being filed. BIIA appeals are resolved on average within 54.6 weeks for State Fund cases,
although the BIIA appeal resolution process includes more formal judicial functions, including hearings
and formal discovery. L&l handles nearly 20,000 protests per year, with about 60% involving cases that
are “lost time” cases and 40% involving “medical only” cases. This does not mean that each of 20,000
individual claims had a protest, since a single claim can have 2 or more protests. Appeals that are not re-
assumed by L&I go through a mediation process by the BIIA. If mediation is unsuccessful, BIIA conducts a
formal hearing. If appealed, the general timeframe through appeal is roughly 15 months.?

Exhibit 3-4 provides 2013 annualized statistics on various aspects of timing of protests and appeals.

Exhibit 3-4 Time Lags of Various Aspects of Disputes

Protests
Average days to resolution of protest 55 52
Average days to resolution, Retro/non-Retro Retro: 56
(L&! data 2010-2013) Non-Retro: 55
Re-Assumptions
Average days to decision to re-assume 17 9
Average days to decision, Retro/non-Retro Retro: 16
(L& data 2010-2013) Non-Retro: 17
Appeals
Average weeks to completion of appeal 546 587
(time from the grant of an appeal to final BIIA order) ’ )

Source: WorkComp Strategies compilation of BIIA published data (Report 411) and L&I data (2010-2013)

11212 56789:;*<9=*->?8>@*9<*/$*.>A8;89:;
In analyzing the timeliness of dispute resolution, it is crucial to understand the varied options available
to stakeholders in Washington for pursuing dispute resolution. As depicted in Exhibit 3-1, disputes over

2 Measured as 55 days for protest, 16 days for re-assumption decision, and 379 days for BIIA decision.
Assumes case was not re-assumed; if case is re-assumed, this would add an additional 55 days.

24 Note that with the exception of Retro/non-Retro data, the source of which is L&I data from 2010 - 2013,
the appeal data is from BIIA 2013 final orders in granted appeals (meaning the appeal was not re-assumed
and was allowed to proceed, and not denied from the outset) in contested (i.e., not settled) claim-related
cases; re-assumption data is from BIIA 2013 appeals that were re-assumed by L&I. Other stakeholders
besides employers and injured workers file a very small portion of the appeals that are heard by the BIIA.
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a CM decision can either be 1) protested or 2) appealed.” If protested, then there are four basic paths
leading to a final decision:

#ENSWNBEN)*+), &-). ,

1. Decision made > protest > abeyance > final decision (by original CM)

2. Decision made > protest > abeyance > further decision > appeal that is re-assumed > final
decision (by Claim Consultant)

3. Decision made > protest > abeyance > further decision > appeal that is re-assumed > further
decision > possible protest (handled by Claims Consultant) or further appeal > no re-assumption
> final decision (by BIIA, which reviews decision of Claim Consultant)

4. Decision made > protest > appeal that is not re-assumed > final decision (by BIIA, which reviews
decision of original CM)

In the first example, in cases involving State Fund claims, the CM who made the decision (unless the
claim was reassigned to a different CM) will conduct the protest review, and will either affirm, reverse or
modify the original decision.

In the second example, an aggrieved party files a protest, then following the decision on protest may
appeal, and the RCW gives L&I the option of re-assuming jurisdiction. There is a 30-day period within
which L&l reviews the case, to decide whether or not to re-assume jurisdiction. If the decision is re-
assumed, a second L&l review of the underlying decision will take place, but will be managed by a Claims
Consultant (CC), who is a senior Workers’ Compensation Adjudicator (WCA) in a specialized unit at L&lI.
In this way, a more senior staff member is able to review the underlying decision with a fresh
perspective and is able to consider any new information not made available to the CM. The CC also
considers the potential legal implications of the decision, including how the BIIA has ruled on similar
decisions.

The third and fourth examples involve the aggrieved party choosing to pursue further appeal to the BIIA.
The third example is an extension of the second; following the decision by L&I after re-assumption, the
aggrieved party further protests and then appeals, and BIIA performs a review and issues a decision.
Here, because of the re-assumption process, the BIIA is reviewing a new order that has been issued by a
Claim Consultant, and not the original order issued by the CM.

The fourth example is an extension of the first. In other words, the aggrieved party first protests a CM
decision and order, then the decision is put into abeyance, and after the CM reviews new information, if
any, the CM issues another order, the party appeals the order, but L&l does not re-assume jurisdiction,
and the BIIA performs a review. Here, however, because no re-assumption took place, the BlIA is
reviewing the original CM’s decision and order. There is a 30-day window within which L&I determines if
it will re-assume jurisdiction. In some cases the decision not to re-assume will not be a true decision, but
is the result of the 30-day period elapsing without a decision. According to BIIA published statistics,
many appeals that are granted end up being settled. In 2013-2014, 35% of orders in granted appeals
involved settlements, 81% of which involved State Fund claims; of these, 88% resulted in a modification

" IHS06IBE SIH() 1+, -$$Y6(1.%6/-0-#(0 LI, H#,.%,011/'(12%1'33%") %. 1$#1$& %61 4556 7I5(1H#S&Y6, 1+#,.011'3" $*I/'(#$!
'33%')"10$'$%8%($!8'.%6!2*1'19:12*1$%6) % 38H(UB& %6105 $%68%($!& 015412961 3<$!- ($#1$8%6!=#,814#="". %/-0-#(1#,!
#,.%,716)0#1 (#$%!$&'$1=-()145561.%/-0-#(01/'(129%!'33%')%. I$#I$&%6!><3%, -#,19#< $1I'(.|=< $&%, H(I<3I$#I$8%!
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lower rate of self-insured worker appeals and the higher rate of self-insured employer appeals —is largely
explained by the source of the underlying decision. The self-insured employer is the underlying decision
maker for its claims, which logically means that the employer is going to more vigorously defend before
BIIA. In our interviews we sensed that the TPAs handling self-insured claims had a strong sense of
professional pride in their decisions and were quite willing to defend them before BIIA.
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As discussed earlier in the report in Chapter 1: Claims Management Organization, for claims involving
self-insured employers, the L&I oversight role appeared to be minimal. For allowance decisions, our file
reviews showed L&I entered allowance orders 99% of the time, but between 35 and 40% of the files did
not have evidence supporting an allowance. For denial decisions, L&I entered the requested denial
orders 98% of the time. In State Fund denials in our file reviews, most claims (80%) had at least some
record evidence supporting causation; i.e., the claim had some support, but after investigation the CM
determined it should be denied. This is understandable, as causation can be a “toss up,” involving issues
requiring interpretation. In self-insured denials, however, only 40% of claims had at least some evidence
supporting causation. This does not mean the evidence supporting denial was missing, but it presents a
contrast with State Fund claims. There could be varying interpretations of this, including an indication
that: 1) the record is not being well developed; 2) in self-insured claims there is more clarity with respect
to causation; or 3) that L&l is missing importance evidence. Based on the statistic that L&I upholds
virtually all denial orders requested by self-insured employers, it may be that the supporting evidence is
there, but it is not being provided to or reviewed by L&I.

This does not mean, however, that self-insured claims are being inappropriately denied. If the denial
order was protested or appealed there appeared to be no evidence of different outcomes for self-
insured claims on appeal vs. State Fund claims. To the contrary, the evidence is strong that for all three
insurance types — self-insurance, Retro, and non-Retro — and for both the dispute process at L&l and the
appeals process at BIIA, the outcomes are consistent. Across insurance types they have nearly identical
reversal rates of L&I decisions, regardless of whether the appeal was filed by the employer or worker.
Moreover, the survey results found nearly identical perceptions of the dispute process across the
different insurance types.

I"#'1  01)2+3456+(,7+(*+/184%&

Perceptions of fairness in a judicial process can be interpreted along two dimensions: 1) the level of
positive perceptions about the system; and 2) are these perceptions similar across different subgroups.
On the second dimension, the audit’s paramount concern was whether workers and employers reported
perceptions of judicial fairness differently depending upon the insurance status of employer (self-
insured, Retro, or non-Retro).

“Fairness” is in large part a perception and, as such, requires surveying participants about their opinions.
However, the outcome of a judicial process, specifically whether the surveyed party prevailed in a
dispute, has a large impact on overall perceptions. Therefore, we approached the question from two
directions. First, we asked respondents about their perception of the decision. Next, we asked about
their perception about different steps in the process. These process questions were synthesized from
research on what components of a judicial process are consistent with an equitable system. Specifically,
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more decisions across which to interpret this dimension, while workers are likely relying on the outcome
of a single protest or appeal. And again, the outcome of a dispute is likely critical to a party’s ultimate
perception of fairness.

The second dimension across which fairness can be interpreted is whether different participants are
treated similarly; here, the important subgroups are employers and workers compared by the insurance
status of the employer. This is particularly important because the dispute process proceeds somewhat
differently depending upon if the employer is self-insured or insured by the State Fund. Also, Retro
employers are substantially more aggressive about disputing L&I decisions than their non-Retro, insured
counterparts.

Despite these differences, we found that perceptions of both workers and employers across the several
components of the process, as well as the final decision, were very close. This is a strong endorsement
of the even-handedness of L&l, as well as the BIIA, in handling disputes. The only dimension across
which insurance status mattered was the employers’ perception of the timeliness of dispute resolution.
Self-insured employers were substantially and significantly more frustrated with the time required to
complete the dispute process. It is possible that the requirement for L&I to approve orders originally
issued by the self-insured employer’s claims administrator contributes to this frustration. As we indicate
in Chapter 1 of this report, many of these approvals are virtually automatic, but add considerable delay
to the timeline. In terms of perceptions of fairness across Retro and non-Retro groups, we did not
observe notable differences that would indicate bias.

"#'$  %&'()*+,-.)/(01&*

We further examined whether the dispute process was free of bias and done in compliance with law.
Our file reviews and interviews with L&l staff revealed a culture of legal compliance without any
apparent favoritism toward, or prejudice against, any employer type. We did see evidence of employer
representatives” intervening in the process to ask the CM to take some action. But, the recorded
responses by the CM seemed reasonable. Sometimes it appeared that the CM took immediate action
that was communicated by the employer representative, and sometimes the action was not taken, or
was taken later. No clear pattern was observed. We did not observe any recommendations by employer
representatives that seemed unlawful or inappropriate.

In terms of compliance, there are few statutory requirements with regard to handling disputes. One is
the requirement that orders contain a statement of the 60-day time limit for appeal and the basic
process for filing appeal.”® For the re-assumption process, L&I has 90 days to issue a final decision
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The most prevalent issues that are disputed, based on information from BIIA appeals,” include “time-
loss” (21% of cases with final orders 2012-13), permanent partial disability (PPD) (16%), allowance
(15%), and medical treatment (12%)."® Together these represent approximately two-thirds of all litigated
issues. This is true in both SF and Sl cases.

When the employer is the appellant in State Fund cases (both retrospective rating program participant
and non-participant employers), permanent partial disability (PPD) is the top issue. Retrospective rating
program participants (or more likely their agents) appeal more treatment and loss of earning power
(LEP) cases," whereas non-participants appeal more allowance cases and time loss cases. In self-insured
employer appealed cases, PPD is the top issue, but segregation is added to the list of top issues.*

Exhibit 3-8 shows that the dominant dispute for employers was over PPD."> For one of the three groups
the PPD percentage is more than double the percentage of the second ranked issue, and for the other
two groups PPD clearly stood above the second ranked issue. Time loss had the second highest
cumulative rating and treatment was the third most frequently appealed issue. LEP was fourth in
frequency overall for employer appeals. The distribution by type has a roughly consistent pattern, with
the exception of retrospective rating program participant employers having the largest deviation with
their relatively high ranking of treatment and LEP in the second and third place issues.
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?1&2]/ PPD 27% Treat 22% | LEP  22% | Allow 6%
8/8)?1&2/ PPD 28% TL 12% LEP  12% | Allow & Treat 11% each
C1.k85;219 PPD 21% TL 16% | Treat 13% Seg 11%

Source: WorkComp Strategies, based on BIIA data, final orders 2012-13
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Exhibit 3-9 Worker Appeals by Type of Employer and Top Four Issues in Appeal
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Exhibit 3-10: Reversals by BIIA in Granted Appeals — State Fund vs. Self-Insured (2013 Final Orders)
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allowance order must be final. The BIIA is required to approve all settlements. Exhibit 3-14 is an L&l
diagram of the process.

Exhibit 3-14 Process for Evaluating Structured Settlements

™ Is the claim managed by L&I
& or aself-insured employer?

If the claim is managed by L&, the worker

Fthe daim s with a sefiinsured or employer files an application with L&!

emplayer, an interested warker should

contact their employer or the Self-insured
employer's third party administrator to employer
discuss structured settlement options.

L&l is nat involved.

If you wish to discuss settlement options,
L&I call us at 360-902-6101 for the settlement
application form.

L&I may also initiate settlement
discussions with you.

The structured settlement

agreement becomes final when Submit a completed application
the 30-day revocation period ends. form to L&

~%3 Payment * Apply We will review the application ta
Structured settlement payments Ny determine if the claim is appropriate
will not begin until after the for settlement negotiation.

agreement is final.

By

IFthe BILA approves the Settling a Claim
agreement, there is a 30-day The Structured

revocation period in which any ST Prctae

party to the agreement may If L&l determines settlement may

revoke consent 1o the settlement _ be an appropriate optien, we will
far any reasan. - 30 @ Negotiation cantact all parties and begin

30 days negotiating specific terms of
L&Iwill continue to manage the settlement.

claim and pay any benefits the
worker is entitled to throughout
the revecation period

IFall parties agree, L&! will draft

The BIIA will either the settlement cantract, circulate
approve or deny the Approval or @ Submit to BITA for signature, and submit the
agreement — Denial contract to the Board of Industrial

Insurance Appeals (BIIA).

Source: L&| website (http://Ini.wa.gov/Claimsins/Files/Settlements/StructuredSettlementProcess.pdf)

There has been some controversy about the settlement program. For example, the BIIA’s role in the
process, namely whether the BIIA must independently decide whether the settlement is in the worker’s
best interest, which is a common standard in settlement programs in other states, was only relatively
recently made clear.” Reports from L&I and the BIIA indicate that to date only a small number of claims
have been processed through this process (fewer than 200 as of early 2015). Some reports indicate that
the program is too restrictive to be effective."

" The Washington Court of Appeals recently determined that the BIIA is required to apply this standard only
in cases where the worker is not represented by an attorney. See BIIA v. Zimmerman, WA Ct. App. Record No.
43688-4-11 (May 20, 2014) (available at http: //www.courts.wa.gov/opinions/pdf/D2%2043688-4-
11%20%20Published%200pinion.pdf.)

" See, e.g., “Workers’ Comp Settlement Program Falls Short by $242 million” Washington State Wire, June 20,
2013 (available at http://washingtonstatewire.com/blog/workers-comp-settlement-program-falls-short-by-

242-million-li-announces-fuels-debate-over-reform-bill/.)
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5 CONCLUSION

In summary, because it is no-fault insurance with legally defined benefits, workers’ compensation
should be largely free of disputes about coverage or benefits. But in all workers’ compensation systems,
some disputes inevitably arise because of disagreements over the facts of the claim, including causation
of an injury or whether treatment is causally connected with an injury.* The system is complex,
undoubtedly leading to misunderstanding or confusion on the part of some workers. As shown in
Chapter 1, initial contact is delayed in claims; this is a missed opportunity for providing clarity to the
claims management process, which would avoid some disputes born out of lack of information. For most
workers, it is their one and only experience with the complex nature of workers’ compensation systems,
and a very stressful experience due to the injury and potential loss of income. There are several aspects
of the process where they are required to act. In the dispute process, as stated on all orders, the worker
is required lodge a protest or appeal, or the decision will become final.

The high re-assumption rate, in addition to the high number of settlement orders reversing the L&l
decision, can be explained by several reasons, including that information needed to adjudicate the claim
was needed, but not provided until the appeal. Another reason could be that the parties agreed that
resolving the dispute through a mutually agreeable compromise was in their best respective interests;
such resolution is quite common generally in litigation. Another potential reason could be weak decision
making in the L&I claims process. Finally, the high number of settlements and re-assumptions could also
point to the need to refine the dispute process itself. In 2013, the re-assumption rate was 31%.° Thus,
L&I re-assumes approximately one-third of appeals filed with the BIIA. Re-assumptions are handled by
L&l as protests, and overall L&I resolves roughly 70% of protests without further dispute. As noted
above, the decision to re-assume and resolve the case is made by a specialized CM that is not a part of
the ordinary claim unit. This suggests that a knowledgeable third party to the claim thought there was a
correctable mishandling of the claim. This is not always an error on the part of the CM. It may be
something that the CM would have corrected if the appealing party had contacted the CM to provide
new information, or sent in a formal protest with their concern expressed. Thus, worker behaviors could
contribute in some cases to unnecessary disputes.

4 In Washington, disputes can be raised by any party to a claim, including a provider who disagrees with a
decision, including whether to authorize treatment.
46 Exhibit 3-3, excluding denied appeals which are similar to a duplicate of a protest already being processed.
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Chapter Four: Communications

INTRODUCTION

This part of the report addresses four communication related areas identified in the JLARC research
agenda for analysis. It is presented in five sections:

Timeliness of communications

Use of “plain talk” standards

Responsiveness and accuracy of communications

Opportunity for face to face or personal interaction with L&l

Online communications and the clarity of materials.

vk wnN e

Timely and purposeful two-way communications are the essence of effective claim management. Good
communication not only brings claims to a speedy and beneficial conclusion, it also has indirect benefits.
It reduces the number of disputes that consume resources. To the extent communication can avoid
misunderstandings that lead to suspicion and negative attitudes the number of protests, appeals, and
attorney involvement is reduced.! Handling disputes consumes time from state employees and other
parties to a claim. Finally, better communication builds confidence in the fairness of the workers’
compensation system among stakeholders.

L& makes efforts to communicate well with parties to a claim, using several channels for this facilitate
the flow of information.

Letters. L&l sends thousands of letters each work day to the parties involved in claims. Employers and
workers are alerted to new claims received by the department. Workers and employers are notified as
to the next steps in the claim process. Both groups are copied on all orders, acknowledgements of
protests, and many other steps in the claim process. Treating medical providers receive a large volume
of correspondence requesting information pertinent to the claim.

Letters, by a wide margin, are the tool of choice for L&l to initiate and maintaining contact with parties
to a claim. Confirming significant steps in the life of a claim in writing is conventional and useful.
Without this official record, parties could maintain that they were never informed about decisions or
their rights. Dated letters supply defensible starting points for measuring elapsed time for the recipient
to respond or exercise legal rights. While letters are helpful to some, they contain language and
concepts that are difficult for the general public to understand. The simple phrase “arising out of
employment” has been the subject of much policy debate and litigation.
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0 Elsewhere we recommend that employers be able to file first reports of injury, as they do in almost all states.
This change in reporting was previously tried and failed to pass into law.

YAdvisory Committee on Healthcare Innovations and Evaluations, COHE Metrics &Oversight, April 24, 2014.
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4In Washington the employer accident report is used to help complete the information in the file; the
accident report that is used to initiate a claim is filed by the medical provider.
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for forms and correspondence. Our file review found only a few recurring lapses from the guidelines.
Some examples are shown in Exhibit 4-1, below.

I"HS%SE -../01'23'45/$6'7/58'9::-;'<;&;=&;>

".@5;:'23'A0;/=#;. '
B:;'C20>:'&#/&'D2-0'E-:&2.;0:' Words and phrases like “permanent impairment,” “order and
B:; ' notice,” “prognosis,” and “traumatic event” not in most
customers’ vocabulary.
B:;'F=&%$G;'H2%=; Sentences frequently use the passive voice.
B:;'4;0:26/5'40262-6: ' “We"” should be used instead of “The Department” and “I will

deny” instead of “requests will be denied.”

Source: WorkComp Strategies File Review, Sample of claims 2010-13 with medical costs > $5,000

In addition to the above examples, we found many letters with customized language inserted by the CM
that had grammatical mistakes, albeit usually very minor ones. There is a wide list of readability
formulae in common use today (e.g., SMOG, Flesch—Kincaid, and Dale—Chall) and it might be a good
practice to test L&l documents intended for injured workers against one or more of these formulae.
These formulae are not perfect measures of readability for the intended audience. Best practice would
be testing reactions of the actual audience.

In spite of the above difficulties, the greatest problem is not that L&I sends poorly worded letters or
forms. Most are written with care and are comprehensible to literate recipients. Rather, it is an inherent
difficulty in explaining workers’ compensation. No matter how well worded, letters will often be a poor
method for communicating many claims processes and important decision points to most persons
unfamiliar with the workers' compensation system. While parsimony is a virtue in most writing, there
are no good, short statements about some concepts in workers’ compensation. A prime example is the
causation standard: Denial letters often quote the Washington statutes at length as the explanation for
why the claim is denied. These excerpts from RCW 51.08.100 and 51.08.140 highlight the legalistic
nature of such quotes:

"Injury" means a sudden and tangible happening, of a traumatic nature, producing an
immediate or prompt result, and occurring from without, and such physical conditions as result
therefrom. (RCW 51.08.100)

"Occupational disease" means such disease or infection as arises naturally and proximately out
of employment under the mandatory or elective adoption provisions of this title. (RCW
51.08.140)

This dense legalese is very difficult to understand, even for many college-educated readers. This was
borne out by our worker survey in which 32% of the respondents whose claims were denied said the
reasons given were “very unclear.” Another 23% said the reasoning was “unclear.” Not surprisingly, a
high fraction of survey respondents who had their claim denied hired an attorney. Note that our survey
or workers involved claims with relatively serious injuries.

The tone of letters to employers, workers, and medical providers often comes across as cold and
uncaring. While most letters do use the minimum courtesy of “please” and “thank you,” there are some
additional opportunities to express appreciation to the recipient for their cooperation. In certain
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situations it would be beneficial to give the injured worker modest encouragement for a successful
healing process and return to work.

Compounding the problem with letters is the strong possibility that the recipient is illiterate, or functionally
so. A large share of U.S. workers have limited education and regardless of schooling struggle with
understanding written documents.5 The problem is particularly acute for immigrants that may be illiterate
in English as well as their native language, and those with an especially low educational attainment.

I " #$%&'SO##SS*+&F $H"$*-'* - [/,"-10*&1* 2 #$$-3#*

L&l reaches out to its constituents with a variety of publications and rich website information. Our
review of these outreach methods showed that they were uniformly written in an accurate and
professional way. Naturally, some of the documents are written for specialists and use terminology
suitable to this audience. For example, the documents and web content directed at providers and
vocational service providers is fairly technical, but not unsuitable for this audience. We saw no example
of forms or publications that had grammar or substantive errors.

Responsiveness must inevitably match resource limits. Stakeholders would ideally want to have their
guestions answered by a conversation with an expert that speaks their language in ways they can
understand. But very few companies or government agencies can afford the costs of personal reception
at the main phone line, or department phone lines. Also, individually customized instructions on forms
and letters would be impossibly expensive. L&l seems to be paying attention to the types of queries it
gets and the specific information being sought. They use this insight to produce answers to frequent
questions, as least to those with minimal competency in English.

L&I’s survey data shows that the satisfaction of workers and employers with L&I and the claims process
is related to the level and type of contact. At the start, some claims need extensive communication to
clarify the facts of the case, determine causation and the level of wage payments. The process for
resolving issues and determining payment needs to be explained intelligibly to the worker. Personal
contact is best for difficult communication issues. Letters are a poor substitute.

In our survey of workers, we detected an anomalous lack of recollection of L&l communication by a
significant fraction of the respondents. About 21% of the worker respondents reported that they were
unaware of a protest that was filed on their claim. It seems implausible that that such a high fraction of
workers did not receive written notice of a protest.¢ Other potential causes for this high failure to recall

> The US Government’s National Assessment of Adult Literacy done in 2003 found: 14% of U.S. adults are
“below basic” in “prose literacy,” or only able to perform “no more than the most simple and concrete literacy
skills.” 12% of adults are below basic in the “document literacy” category and 22% are below basic in the
“quantitative literacy” category.” http://nces.ed.gov/pubs2009/2009481.pdf The “document literacy”
category is defined as the “knowledge and skills needed to perform document tasks, (i.e., to search,
comprehend, and use non-continuous texts in various formats). Examples include job applications, payroll
forms, transportation schedules, maps, tables, and drug or food labels.” The estimate for Washington was
10% of the population lacked “basic prose literary skills.” See:
http://nces.ed.gov/naal/estimates/StateEstimates.aspx. More specifically related to employed individuals,
the National Center for Education Statistics, in Adult Literacy in America, 2002, states: “... some 30 percent of
the individuals in Level 1 and nearly 45 percent of those in Level 2 had full-time employment...” See:
https://nces.ed.gov/pubs93/93275.pdf

6 We confirmed that L&I sends both employer and worker copies of all protests received on the claim to
which they are parties.
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In our survey, we did not have detailed coding on the type of issue or issues in dispute. It is possible that
certain types of disputes are more difficult for workers to understand and manage. It could be useful to
model the nature of the issues in dispute and track this in the electronic data, because if certain issues
were especially problematic, special emphasis could be placed on redesigning materials or extra
attention and time focused on these workers in their interactions with L&I.

I "#$%&'() o, (#*.&* , (# [+ &001'2-(.2&"  *

In our survey of workers, respondents fell into three nearly equally groups, those who 1) needed no
direct contact with L&, 2) needed contact other than face-to-face, and 3) needed face-to-face contact.

The JLARC research agenda asked: Does L&l offer sufficient opportunity for face-to-face
communication? We put this question in our worker survey. The answer seems to be no. 84% of
workers that said they needed face-to-face contact and felt they were given insufficient opportunity for
this option. Should L&I try to satisfy this need?

We know of no private or public workers’ compensation insurer in any other state that invites face-to-

face contact in the process of adjudicating claims. Most have centralized claims units covering a whole

state or multiple states, much like L&I. There are compelling reasons for this:

1. There is ample evidence that the essential requirements of claim processing can be handled online,
by printed correspondence and/or by phone contact;

2. Face-to-face meetings are resource intensive, requiring scheduling, travel, and meeting room;

3. Scheduling face-to-face meetings might slow down the flow of some information necessary to
resolve a claim; and

4. Security would be needed to protect the agency personal from aggressive behavior that has been
known to occur in insurance and legal settings.

Neither the Self-Insurance Ombuds program nor Project HELP invites interested parties to arrange for a
face-to-face meeting, relying instead on phone, letter or electronic communication.

How do injured workers feel about the quality of phone contacts? In our worker survey, 79% of the
respondents said they were “usually” or “always” treated with respect when they had occasion to
contact L&I. That 7% said they were “never” treated with respect is worrisome, but it might be the result
of irreconcilable disagreement over aspects of their claim.” Another take on this issue is from L&l
surveys of injured workers and employers. In their September 2013 surveys, 61% of both employers and
workers rated their overall experience working with L&I as “good” or “very good.” That same survey
wave found that 74% of workers who got a direct call from their CM rated their overall experience with
L&l as “good” or “very good.” This compares to 53% for those that did not have direct contact.

But as the survey drilled down into the types of communication with the CM, one finds some specific
weakness on the part of some CMs. The September 2013 L&I survey8 identified three types of
information exchange that received much lower satisfaction scores:

7The only other survey we could find that had a similar question was done by the North Dakota workers’
compensation agency. Question: “Did WSI staff understand your needs and provide polite assistance with
your Claim?” 92% of respondent said that agency staff was polite with them (percentage is similar to previous
surveys).

8 L&I staff member Ron Langley’s presentation to Workers’ Compensation Advisory Council, December 2013.
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and government websites. My Secure L&lI, for example, offers a great deal of functionality to the user,
but this comes at the cost to the user of learning the range of functions and discriminating between
service choices. There may be no practical remedy for making online encounters more user-friendly to
the 20-30% or so of L&l stakeholders that are uncomfortable with this technology.”

In our survey, one-third of workers indicated that they used the CAC to track their claim. Both employers
and workers had a positive perception of how well the system worked. Exhibit 4-3 shows that 60% of
workers reported the system “very easy” or “easy” to use. While a substantial fraction of workers still
find it difficult to use, the difference between the focus group (older claims) and the survey (relatively
more recent claims) suggests that L&I is making substantial progress on improving the interface of the
on- line system.

I"HS$EH,- /01" $0'&#34)5$42'677-84&'91082:'&-'802;

Very Difficult

Difficult 6%

24%

Couldn't find
information
9%

Very easy
17%

Source: WorkComp Strategy Worker Survey, 2014 (sample of claims > $5,000 in medical costs)

There was one area of major concern about online services: few Spanish-speaking workers (4.4%) used
the system to track their claims (Exhibit 4-4). There can be several reasons for this lack of use, such as
lack of access to computers and the Internet, or a lack of familiarity with the Internet. The most obvious
barrier is that My Secure L&l and the CAC are published only in English. Though not always a flawless
translation tool, some government agencies use Google Translate to assist non-English speakers. "
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Exhibit 4-4: Percent of Respondents Reporting That They Used On-line Account System

33.4%

4.4%

B

English Speaking Spanish Speaking

Source: WorkComp Strategy Worker Survey, 2014 (sample of claims > $5,000 in medical costs)

This percentage of usage of online services in Washington is higher than in North Dakota, where 54%
reported being aware of online services, and about 26% reported using the services.

5.2 CLARITY OF MATERIALS

A segment of workers do not understand the basics of the claims process. In our interviews with
stakeholders we heard several worker representatives say that many recipients of L&l letters are left
confused and need to have a third party explain what is being told them by L&I. Our worker survey
found that 18% of respondents thought that L&l written communication in disputed cases was “very
unclear” and another 22% thought it was “somewhat unclear.” We also heard this comprehension
problem emphasized in some stakeholder interviews. Project Help is a fall back for helping bewildered
workers, but the best approach is to try to customize the type of communication to the worker’s needs
at the start of the claim process.

Customization means being able to determine when it would be appropriate to use letters and when a
worker seems particularly confused or upset about his or her claim. The latter would get a larger share
of the personal contacts by the CM, who may need training on recognizing and communicating with
these injured workers. In extremely difficult cases, it might be useful to allow a referral to specialized
resources to assist with communications issues that are complicating the management of the claim.

As already stated, worker opinion is widely divided on the speed and quality of communication. Also
noted are the barriers to communicating with a large fraction of workers (non-English speaking,
functionally illiterate), and the difficulty of explaining complex workers’ compensation rules and
procedures. We believe that a more flexible and individualistic approach to communication is worthy of
development.” Whether through decision modeling or perceptive skill training the CM ought to be able
to detect early in a claim that managing the claim is going to need special communication techniques or
referral to specialized resources for assistance.

" B8 ()FH¥) (#,-* [HOL24-3 4)* *3 VoAt 5% &*I6H& T TB) &3, * )1 QBB Yk #3664 <= >HP-*6YHIHTI@" #., %5H, 'H#
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The Federal agencies cite Census data to estimate that 8% of the resident Washington population is
“Limited English Proficient” and requires special handling. The investigators cited several cases in which
L&l had not consistently used forms and letters in Spanish, despite the fact that the worker identified a
preference for Spanish.13 This is consistent with our findings in file reviews, where we saw several cases
of English language letters being used despite the fact that the record showed a Spanish language
preference. Language assistance was not always offered for treating provider or IME encounters.14

Our review of L&l letters and forms written in English, discussed above, found some shortcomings in
clarity, comprehensibility, and grammar. It may be impractical for L&I to impose sufficient quality
control on translating a host of letters into Korean, Serbian, Cambodian, and dozens of other languages.
Given the large number of different languages involved, and the intricacies of writing about workers’
compensation laws and procedures in any language, we think that the letter and form dependent
system is particularly inappropriate for workers with limited English proficiency. Personal contact with
the worker using a qualified translator, or multi-lingual CM, would seem to be best suited for these
special populations.

Under some circumstances it makes sense for a party that disagrees with L&I to hire an attorney. In
mediation sessions or at pre-hearings, adjudicators sometimes advise workers filing appeals to seek
legal counsel before proceeding with the appeal. The fact that an attorney is willing to take a case is in
some sense a confirmation of a problem in the claim. Acceptance is a demonstration that the attorney
thinks there is a sufficiently good chance of winning the dispute and earning a fee relative to the effort
invested. The fact that between roughly 20-30% of injured workers15 whom we surveyed either hired or
considered hiring an attorney is a sign of problems with communication, if not the decision process
itself.

In our survey of injured workers we found the following as the most recurrent reasons for workers to

hire attorneys:

X Confusion about the process. Most commonly workers mentioned they consulted an attorney
because they were confused about the claims process or the benefits they were entitled to. Closely
related to confusion about the claims process, workers often mentioned consulting an attorney to
clarify the extent of their rights to benefits.

13After investigation of complaints of Washington residents with limited English proficiency, the US Dept. of
Justice (DOJ) and US Dept. of Labor jointly determined that L&I, Insurance Services Division, was in violation
of Title VI, sec 188 of the Workforce Investment Act for not providing meaningful access to information in a
language that the worker can understand, including steps to: “(1) develop, monitor, and assess the
effectiveness of its language access program; (2) effectively identify the number or proportion of LEP
individuals served or encountered and the frequency with which they come into contact with ISD and the
language needs of LEP workers ‘compensation workers; (3) ensure that LEP workers’ compensation workers
are provided timely language assistance services at no cost, including oral interpretation services and vital
documents and information in the workers’ preferred language; (4) require testing procedures that assess
the competency of all bilingual job applicants and employees who serve as interpreters and translators; (5)
provide adequate training to staff on civil rights and language access obligations; and (6) provide LEP
individuals appropriate notice of language assistance services.”

14 L&I reports that this issue is currently being addressed in a new project to address limited English
proficiency communication issues.

15 Qur survey of injured workers found 17.5% of the respondents reporting that they hired an attorney. An
additional 13.1% of workers consulted an attorney but did not become represented. WCRI estimated that in
1995 26% of lost time claims in Washington involved a worker attorney. See: "#$%$&%$'()*+,-",%.)
[+01"%2&$+"$)*2%3%'(&+'4)560$'$%&,2&$#") 7'#" &EH81 A. Telles and Dr. Sharon E. Fox. December 1996.
WC-96-10.
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Chapter Five: Overall System Performance

INTRODUCTION
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How soon are workers returned to gainful employment?
How long do workers stay employed after returning from a work injury?
How many workers never return to work (within some long term limit)?

o vk w

How many claims involve one or more independent medical examinations (potentially a sign
inefficiency and friction?#)?

7. How is the frequency and severity of permanent impairment trending over time?

8. What level of pre-injury earnings are workers achieving by RTW?

9. How many workers are declared to be totally and permanently disabled?

10. How quickly and successfully are injuries healed by medical treatment?

Measures such as these are seldom reported by US jurisdictions, although many are commonly reported
in Canada. A few can be found in one time academic studies. Some of these would require new research
or annual studies by L&l (Numbers 3, 4, 5, 8 and 10), some would require more effort to publish annual
trends (Numbers 1 and 2), but others (Numbers 1, 2, 6, 7, and 9) could be found in existing data. It
would be desirable to report a balanced and comprehensive set of performance indicators to
stakeholders. Such “Key Performance Indicators” would help provide a more complete picture of system
performance and its broader effects. Appendix 2 contains examples of such indicators developed and
used by all Canadian workers’ compensation agencies, and by the Australian Heads of Workers’
Compensation Authorities.

Under the heading of “Insurance Services Performance Metrics Dashboard” L&I has begun to report
(since 2013) an expanding set of metrics on claims activity, e.g., duration of temporary disability (known
in Washington as “Time Loss” or “TL”) and return-to-work (RTW) during the first 6 months of a claim. To
enhance these reports the Department has shown a specific baseline value for both long duration TL
and RTW at a particular stage of the process, and has declared target values for these metrics. Also
useful are clear symbols for movement toward goals each quarter of the year: unchanged, progress, or
negative change. The December 2014 report to the Workers’ Compensation Advisory Committee
(WCAC) shows steady values for the 3™ quarter on: 1) number of disability cases at 1 year or longer; 2)
percentage of TL cases with RTW within 6 months; and 3) the persistence of lost time from 3 months to
6 months. While these metrics are consistently collected and discussed with WCAC,® they present only a
small slice of the process. A fuller and more complete set would be beneficial. For example, the
definition used in the RTW metric mentioned above states that it measures: “For every 1,000 new time-
loss claims, the number that are off time-loss for at least a 30 consecutive day period during their first
six months.”® As a companion to this metric, it would also be useful to measure the number of cases
that moved from TL, to no TL, and reverted back to TL. This would provide insight into re-injury or
unsuitable modified duty.
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Another aspect of RTW that should be measured is the RTW and stay at work success of all workers who
cease getting TL payments at MMI. Did they RTW? If returned to work, was the return durable (e.g.,
more than 90 days)? Were those who were declared “employable” by an AWA but without employment
at the time back to work within a reasonable time after TTD was discontinued? For those employed,
what did they earn compared to their pre-injury wage? These measures would cast light on the
adequacy of RTW efforts for those without job restrictions after injury. They would also show the
number of workers’ that seem to be ‘falling through the cracks’ of the vocational system.

A seldom-recognized consequence of prolonged TL is the increased likelihood of secondary injury. L&l
CMs and ONCs we interviewed described the phenomenon of “diagnosis creep” in long-term claims. This
means that over time secondary illnesses occur as a result of being out of work. High on the list of such
secondary conditions are clinical depression, substance abuse, prescription opioid addiction, and
obesity. General deconditioning of muscle strength and weight gain also accompany long periods of
time away from work.” Occupational medicine recognizes that prolonged disability is detrimental to
overall good mental and physical health. Another cause of secondary injury is premature or
inappropriate RTW with restrictions. How many workers reinjure themselves after RTW before MMI?

Some injuries are rated by physicians as leaving permanent effect on general bodily function. This can be
measured in many ways. Essentially, impairment means a loss of some particular body function, e.g., an
amputation of a limb or range of motion limitation on bending or lifting. More and more, workers’
compensation measures impairment by its “whole body” impacts, i.e., how the particular loss of
function affects overall bodily function. Either way, impairment does not equate with disability.

Disability (as used in workers’ compensation) measures the loss of capacity to work at the pre-injury job
or other jobs. One can have a tiny impairment but be 100% incapacitated from preforming certain work,
e.g., loss of range of motion in an index finger could ruin a professional musician. Workers’
compensation in Washington does not measure or compensate directly for “disability.” Rather, the
Washington approach is based upon using impairment ratings to set compensation for permanent
injuries as a proxy for non-economic loss and future wage losses.® Impairment ratings are converted to
indemnity payments that compensate in some way for the non-economic damage of the loss of body
function; they also serve as compensation for the loss of the power to earn wages, caused by the
impairment. Both of these are only rough approximations of the effects on individual workers. As
previously mentioned, metrics could be developed to show how completely workers with various
impairment ratings recovered their pre-injury income. We could not find any public presentations by L&l
of the number of workers that have some permanent impairment as a result of their injury has varied or
showing of the distribution of impairment severity. Such metrics could be directly compared to the

7 University of Kansas, Research and Training Center on Independent Living, Deconditioning and Weight Gain,
B Series, No. 3, 1996, found at:
http://www.rtcil.org/products/RTCIL%20publications/Health%20Issues/SCI%20Deconditioning.pdf

8 For discussion of differing PPD approaches and related public-policy implications, including replacement of
earnings losses, other economic losses, non-economic losses, and pain and suffering, see generally Barth,
Peter S., “Compensating Workers for Permanent Partial Disabilities,” Social Security Bulletin Vol. 65, No. 4
(2003/2004) (available at http://www.ssa.gov/policy/docs/ssb/v65n4/v65n4p16.pdf); Barth, Peter S. and
Niss, Michael, “Permanent Partial Disability Benefits: Interstate Differences,” Workers Compensation
Research Institute, September 1999, p. 6 (available for purchase at www.wcrinet.org); Burton, John F,, Jr.,
“Permanent Partial Disability Benefits,” p. 94, published in “Workplace Injuries and Diseases: Prevention and
Compensation: Essays in Honor of Terry Thomason (Upjohn 2005) (available at
http://research.upjohn.org/up bookchapters/287/); Welch, E., “Permanent Partial Disability Benefits,”
Michigan State Univ. 2008 (available at

http://hrilr.msu.edu/hr executive education/documents/PPD20Discussion2008-02.pdf).
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9 Estimates for FY 2014 put pure TL claims more than 90 days at 70% of the total, ref BV 3.

10 “Statutory pensions” are determined by statute and include loss of both legs, both arms, one leg and one
arm, total loss of eyesight, or paralysis. RCW 51.08.160.

11 RCW 51.32.160(2).
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12 Years of lower life expectancy were found among workers compensation cases with permanent
impairments, especially those permanently and totally disabled, see Ho ]-], Hwang J-S, Wang J-D, Life-
expectancy estimations and the determinants of survival after 15 years of follow-up for 81 249 workers with
permanent occupational(disabilities,” Scandinavian ] Work Environ Health, 2006;32(2):91-99; Railroad
retirement workers on disability have much shorter life expectancies than non-disabled retirees of the same
age; see: http://www.rrb.gov/opa/ga/pub 1212.asp.

13 For a good description of the human costs of injury see: OSHA, “Adding Inequality to Injury: The Costs of
Failing to Protect Workers on the Job,” 2015, found at: http://www.dol.gov/osha/report/20150304-
inequality.pdf(
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One of the performance features of the Washington system that most glaringly sets it apart from other
workers’ compensation systems in the US and Canada is the relatively large number of pensions in
Washington. Because of sharp increases in the number of pensions awarded starting in the late 1990s,
the Department contracted with the Upjohn Institute in 2007 to study the Washington pension
system.* The Upjohn authors did a comprehensive review of possible causes for the relatively large
number of pensions and their rapid growth rate. They ruled out the nature of injuries, industry mix,
standards for impairment awards, and demographics. The principle causes identified were backlogs of
claims needing closure, the nature of the pension system, and the lack of settlement opportunities.
Appendix 2 updates this review of environmental conditions that might explain the very high pension
rate in Washington; it too finds little basis in explaining Washington pension by the number and severity
of accidents, demographics of the workforce, or nature of the macro economy.

The Upjohn authors observed that the likelihood of pensions in Washington seems inextricably linked to
the incidence of time-loss claims.'> As the Upjohn authors note, TL claims of very long durations are the
“raw material” for pensions. The numbers of very long-term time-loss claims, discussed below, is a good
predictor of the future of pensions.®
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Exhibit 5-3: TPD cases per 100,000 covered workers
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worker.? This statistic should be interpreted with caution. Both the benefits paid and the number of
covered workers are estimates. Our studies show that the statutory level of indemnity paid for TL and
PPD is not particularly unusual or generous compared to other states. Two exceptions to this are the
relatively generous benefits paid for workers with dependents and the inclusion of employer paid health
insurance as part of lost wage. What drives up average indemnity cost in Washington the most is not
average weekly benefit levels but benefit duration.

Exhibit 5-4: Comparison of Average Indemnity per Claim Countrywide

Average Ultimate Indemnity Cost per Claim
32,000 Washington: Fiscal Accident Year 2010, Discounted, excluding SPF

—— _\ Other States: Policy Years beginning 1/2009-2/2010 depending on the State
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Other States' Data from the NCCI 2014 Annual Statistical Bulletin: Exhibit XI at 2nd Report
WA based on discounted ultimate losses and ultimate claim counts as of 9/30/14
CW = Countrywide, excluding CA, DE, MA, MI, MN, ND, NJ, NY, OH, PA, WA, WI, WV, WY
SPF = Supplemental Pension Fund (Cost of Living Adjustment Benefits) Actuarial Services

Source: L&I Actuarial Services, communication with actuary staff, 2014

The average medical cost per claim in Accident Year 2010 is shown in Exhibit 5-5. For average medical,
Washington is very close to the expenditure countrywide. This appears to show that Washington has
done fairly typical in managing such costs compared to other states. The quality of medical care can be
measured on many scales. In Washington, injured workers choose their treating physician, as opposed
to some states where employers select treating physicians. The provider network in Washington offers a
wide range of choice and access to care. But the relatively long durations of TL in Washington suggest
that treatment plans from some providers may unnecessarily prolong disability status.
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Average Ultimate Medical Cost per Claim
Washington: Fiscal Accident Year 2010, Discounted, excluding SPF
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21 The 1998 JLARC performance audit praised the administrative efficiency of L&I.

222014 Oregon Workers’ Compensation Premium Rate Ranking Summary, Dept. of Consumer and Business
Affairs, October 2014, found at: http://www.cbs.state.or.us/external /dir/wc_cost/files /report_summary.pdf.
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In this section we pay particular attention to the duration of TL benefits. This is an indirect indicator of
human costs of disability, discussed earlier; TL durations also serve as a major cost driver in Washington.
The payment of indemnity for lost wages is a basic component of workers’ compensation. Although the
time and reasons why an injured worker stays on indemnity payments is highly variable from state to
state, it is considered a strong indicator of the performance of a system. Shorter durations of TL usually
mean faster healing from the injury, less time away from work, and lower costs for workers’
compensation insurance.

In Exhibit 5-7 we show an actuarial projection of the average days of TL duration when all claims for
each year are fully resolved. (The selection of the third quarter of every year has no significance). It is
apparent that the average duration climbed sharply during the “Great Recession.” The reason for this is
that the RTW opportunities are negatively related to the number of jobs available and the employers’
outlook for sales. Economic activity sharply declined in 2008 and only gradually improving for the next
three years, which probably deterred many employers from finding work for their injured employees.?
Average durations since 2011 start to resemble levels just before the onset of the recession. This is
roughly similar to the pattern of pensions (Exhibit 5-1), the exception being that pension levels fell to
below their pre-recession levels, while average TL is slightly above pre-recession levels (2005). While
there has been improvement since the nadir point of the Great Recession, it is puzzling that average
temporary total disability has not dropped more in light of the very favorable change in the labor market
of 2014. It may well be that the effects of several recent L&l initiatives have yet had a chance to speed
early RTW.
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Source: L&I Actuarial Services, communication with actuary staff, 2014; graph by WorkComp Strategies

These durations can be compared to similar actuarial estimates developed by the National Council on
Compensation Insurance (NCCI). NCCI’s most recent published estimate of ultimate duration of TTD?
averaged over 46 states is 140 days for Accident Year 2012. Washington is 102% higher than the

2 The relationship between the unemployment rate and average duration of TTD is discussed in Lipton, B., J.
Robertson, and K. Porter, “Workers Compensation Temporary Total Disability Indemnity Benefit Duration 2013
Update,” NCCI, August, 2013, available on ncci.com.

24 Note that workers’ compensation systems commonly refer to temporary total disability benefits as “TTD”;

in Washington, these same benefits are referred to as “Time-Loss Benefits”, or “TL” for short. Temporary total
disability benefit structures and amounts are highly variable across states.
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national average, and higher than the 192-day average for highest state in the NCCI ranking?®

(Exhibit 5-8). Despite the fact that both were rigorous actuarial estimates, the NCCl and Washington
findings have methodological differences and difference in caps on duration of TTD. Still the large
difference between 291 days for Washington and 140 days for NCCl’s average (AY 2012) probably would
not change significantly if the methodologies were harmonized more closely.

Exhibit 5-8: Projected Ultimate Average Duration of TTD payments: WA compared to NCCI States

Washington vs. NCCI
Accident Year Time-Loss Duration

Eztimated Awerage Timeloss days per Utimate Timeloss Claim L2z
by Aocident Year , WA State and MCCl States
Bazed on G0N 3 Resenve Anahysis

and
pd:R | -~ s 2ga —— 281+ 300
T
k411
o 244 P 245 1ds 250
I WA | DAY'S
= HCCl- -
Rt = = 150
128 131 . 13 144
12r
AL ]
-]
i ' ' ¥ . = v = ' . . ' L]
2001 1] e Fona Fond Z00s jd 11111 Ioor I00E i1} i 011 0z
Accidem Year

Note: Durations for WA shown here are estimates that were developed earlier, and with different data, than the
ones in Exhibit 5-7 preceding it.
Source: L&I; Graph developed by L&I Actuarial Services, 2014

Our review (see Appendix 2) and those of others?® cannot find an explanation for these relatively long
temporary disability periods in the unique nature of injuries or demographics of workers in Washington.
The causes for the relatively high durations in Washington seem to result from a combination of factors
discussed in Chapter 2, most prominently: the need to determine “employability” status for many
workers, execution and design of disability management, non-outcome based CM case ownership, and
CM performance on certain key claim management activities, specifically prompt client contact and
proactive medical management.

25 Barry Lipton, John Robertson, and Katy Porter, Workers Compensation Temporary Total Disability Indemnity
Benefit Duration—2013 Update, NCCI Research Brief, August 2013.
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As a final comment on durations, it is instructive to consider the large gap in TL duration between State
Fund and self-insured claims. Granted, self-insured employers, because of their large employment size,
have much greater return-to-work options than do smaller employers insured by the State Fund.
However, the substantial difference (50% longer durations for State Fund claims than for self-insured
claims, as discussed in Chapter 2) does indicate that disability duration is not pre-ordained by the nature
of the injury, and can be managed. Long-term disability is remarkably cut if the opportunity for
transitional or permanent modified duty is exploited by claims managers.

I"# $ %&)*+,-. | %-'012.03. 4, '&5,2+2.

One of the very unusual features of the Washington system is the high proportion of claims with
multiple years of TL payments. This oddity was discussed in the 2008 Upjohn pension study.?” Exhibit 5-9
shows the average days of TL in Washington, Oregon, and British Columbia at each decile of the claim
distribution, i.e., the days of TL at the 50™ percentile, at the 60'" percentile, etc. As shown, the durations
for all three are similar up to the 50% percentile; after that the durations in Washington pull away from
the other two jurisdictions. At the 90" percentile (the top 10% of all claims in each jurisdiction), the
Washington duration is 4.3 times that of British Columbia.

"#$%$1(+',-./'01'2-$3'45'%.',67$86'01'9:6;<6=7.",$/&:$%<&$0=
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Source: WorkComp Strategies

Why is this important? The odds of return to work after 6 months of disability are about 50/50; at a year
they are less still. By the time one has reached two years of disability the chances of returning to work
become miniscule.?®
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Works,” I"#$%&" (April 10, 2003, found at:
http://www3.ambest.com/ambv/bestnews/newscontent.aspx?altsrc=108&refnum=56974.

29 See Chapter 2 for discussion of the choices available to a worker. In short, Option 1 involves a formal re-
training plan, and Option 2 involves a lump-sum payment to the worker and claim closure, in lieu of
retraining.

30 Washington adopted structured settlements in 2011, but as discussed in Chapter 3 their use to date has
been relatively low compared to the number of long-term disability claims.
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As discussed earlier, Washington has a very high rate of pensions. Because of this, pensions have
become a major cost driver in the system. In Washington, the average total and permanent disability
claim costs $760,000 compared to the average short-term time-loss only claim cost of $11,000.3!
Another indirect economic cost of pensions is that the extended, multiyear period of temporary
disability leading up to the pension takes time away from CMs that could be spent on managing claims
to avoid total and permanent disability.3?

1 -(2%*-)*34)5+%*

A statistic that is closely related to the length of TL payments is the time from injury to claim closure.
Getting to closure as quickly as the medical and vocational factors will allow, is a cost containment
measure. Claims left open without cause are more likely to generate expanded injury claims, more
medical expenses, and disputes. “Finality” is a term that has positive meaning for many claimants. The
popularity of Option 2, which allows workers found eligible for retraining to “cash out” their retraining
plan for a payment of 6 months of indemnity and claim closure (as discussed in Chapter 2) is a good
example of the desire by some to move on with their lives.

The Exhibit below shows the median days from injury to claim closure for claims with TL or PPD. There
was virtually no change over the range 2011-14. However, the lack of improvement in days to closure
runs contrary to the improving job market since 2013, which should have speeded up closure due to
better RTW opportunities.
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Source: L&I “Accountability Report” (data on spreadsheet tracked starting October 2001 and updated monthly),
received from L&I, October 2014

Time to closure is not strictly related to disability; there is also an administrative management
component. For example, a claim might be left open even though the claimant was back to work with no
further indemnity and no record of ongoing medical treatment. Such a scenario is not by design, but is
the result of a delay in taking the administrative steps to accomplish closure. Another example is a claim
kept open only because of weekly physical therapy visits; such therapy should be medically necessary to
improve or stabilize a medical condition, or the claim should be closed. What the CM needs to do is
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33 During file reviews, we observed in 20% of sampled claims that closure generally was needed, but not
done. The reasons for this were not identified with precision, but only an observation was noted, based on
factors that indicated the claim generally was a good candidate to be closed.
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Source: WorkComp Strategies Worker Survey 2014 (sample of claims > $5,000 in medical costs)

Among workers who had filed a protest, 41% were “very dissatisfied” and 17% were “somewhat
dissatisfied” with the process involved in the protest (Exhibit 5-13). We suspect the very negative
opinions were influenced by the outcome of the protest and perhaps the claims decision that led to the
protest. Also, the length of time to resolve the protest might have been a strong contributor.
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22%

Source: WorkComp Strategies Worker Survey 2014 (sample of claims > $5,000 in medical costs)

A key service that is closely connected with the cost drivers discussed above is delivery of vocational
services. We surveyed workers on their satisfaction with those involved in the vocational services
process (see Exhibit 5-14), and while 45% of workers responded that the primary treatment provider
was helpful or very helpful, only 10.3% and 3.2%, respectively, of workers responded that the CM or L&l
RTW specialist was helpful or very helpful. L& survey results show higher satisfaction levels, but the
samples draw from different populations. For additional explanation on methodology, see Appendix 3 —
Methodology.
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Employers’ rating of their overall experience’

Employers who rated 100%
their overall experiance
with Work SafeBC as
very good or good.

8% 83% B1%

75%

50%

25%

» Very good/good

Very goodigood B THE T9% B3% B1% oL
hverage 15% 1T% 16% 13% 15% 18%
Poorfvery poor % 5% % % &% %

Employers’ rating of the claim process'

Employers who rated 100%
the claim process as
very good or good.

73%. % 73%

75%

50%

5%

» Very good/good

Very goodigood 6% B4% 69% 73% % 73%
Average o e 4% 1% 1% 2%
Poonivery poor L 9% ™ B% B% 5%

1 Dueto rounding, not all columns total 100 percent.
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Exhibit 5-19 Sample Metrics from Accountability Agency Summary

Six Claims Section Metrics: 1/10 to 8/14

100.0%

95.0%

— Timehy PHOC

90.0% g Timehy 1st TL

%

e % Timehy Ongong TL
B5.0%

0% Protests Comp in 90 d
20.0% s 3, Reopned within 90 d

e %, Uz ful VR outcomes

75.0%

Jan-10
Jun-10
Mow-10
Apr-11
Sep-11
Fab-12

Jul-12
Dec12
Od-13

May-13
Mar- 14
Aug-14

Source: L&! Accountability Agency Summary (spreadsheet), received from L&I, Oct. 2014

After inquiry into how such metrics are used by supervisors, we found that the above report and other
metrics recently were substantially re-engineered. The new report, called “CBOB+,” is much more
visually attractive and logically organized. In our interviews with Claim Unit Supervisors, we got mixed
reactions to the value of some of the metrics in CBOB+. The Claims Section Chief reported that the
reports were used by unit supervisors for comparisons of their unit’s performance with other units, and
for the evaluation of the performance of individual CMs. Our impression was that these reports were
being actively used as a management tool; with respect to the Accountability Report, though, they
showed no clear evidence of performance changes over time.

Another tool recently made public by L&I is a performance “dashboard” used for internal management
and for reporting performance to the WCAC. This dashboard is based on the CBOB+ report and was
under development as of March 2014, and the number of metrics reported to WCAC varies from
meeting to meeting. An outstanding feature of the dashboard is the very clear way it shows benchmark
performance, goals, and movement toward goals. To its credit, L&l reports instances were metrics are
not showing progress toward goals, or even deteriorating.

Other government workers’ compensation insurance programs publish annual reports containing
performance measures; the exclusive fund states of North Dakota and British Columbia are good
examples. The closest thing to this in Washington is the pamphlet “Your Premium Dollars at Work.”3*
This document falls short of a meaningful annual report. It is written primarily for employers. The
statistics it contains really do not allow the reader to gauge system performance. It could be
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Exhibit 5-20: Detail from Goal 2 from Strategic Plan 2014-20

2.1 Create Goal 2: Business | = Number of long-term disability claims per 10,000 total claims.
a culture of Vitality and = % of injured workers who return to work within 6 mos. after claim received.
return-to-work Thnwpg ‘ = % of new claims receiving vocational services by 90 days.
(RTW). Washingtonians. | % of injured workers surveyed who remember discussing RTW.
2.2 Reduce g::lll:; ga5fe = % of injured workers on time-loss at 3 months who are still on time-loss 6
preventable pi & . months after injury (persistency rate).
disability. Goal 5: Efficient, | o of injured workers being treated by COHE providers.

Effective T Ot L

= % of injured workers on chronic opioids.

Government L . -

11.13.31 = % of injured workers on time loss 6 months after injury.
2.3 Reduce = Average # of time-loss days paid 90 days after claim received.
system delays = Qverall injured-worker experience.
&improve = Qverall employer experience.
customers = Median days of time-loss paid at first referral for vocational services.
experience.

Source: L&I Strategic Plan: 2014-2020, Goal 2, available at http://www.Ini.wa.gov/IPUB/101-171-000.pdf.

These 12 measures related to Goal 2 have not all been reported publically, though they may be
monitored within the agency. Specifically, the median days of time-lost paid at first vocational service
exists as an internal metric, but was not found to have been published or discussed with WCAC.
Likewise, the extent to which all of these measures are part of regular internal monitoring is not clear;
for example, the percent of workers surveyed who remember a RTW discussion is not reported as part
of the new dashboard.

Of course there are many other metrics and performance goals that would contribute to the success of
the Department in meeting the overarching objective of Goal 2. One of these is prompt contact with
employers and claimants. Another is earlier and more complete injury reports. Two of the twelve listed
Goal 2 strategic-plan measures are related to medical care delivery, yet these two do not adequately
cover the range of management issues connected to “healing” of injured workers. Some of these
subsidiary measures were discussed above in relation to the CBOB+ report. Finally, as discussed earlier
in this chapter, non-economic impacts are vital to a full evaluation of overall performance. There are
some non-economic indicators covered in the 12 named in Goal 2 of the 2014-2020 Strategic Plan, but
many others, as outlined and discussed above, should also be measured and monitored.
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A. CM PERFORMANCE OPPORTUNITIES

1. Prioritize phone contact and deliver prompt calls to workers and employers
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2. Prioritize claim management planning
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3. Connect RTW training with performance management
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The GEMBA-walk practice used by L&I is a model that can be developed to accomplish this
enhanced collaboration and coaching. This practice is currently used in certain cases to more
promptly and effectively deliver vocational rehabilitation services, and is triggered by the timing
of AWA plans. Additional triggers, for example certain physician practices or treatments and
complex medical conditions, could be used to highlight claims for analysis in a GEMBA walk. We
recognize that claims units currently engage in collaboration on a wide variety of issues,
including complex medical cases. Our discussion concerns increased, regular training and a more
defined workflow in which medical management practices are better integrated with regular,
timely review of CM actions and plans in targeted cases.
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As mentioned above, in file reviews we observed minimal evidence of file documentation that
demonstrated effective claim management planning. The claim file should more clearly and fully
document steps taken to manage the course of the claim. In our file review we saw many
instances of incomplete descriptions of actions and plans. Cryptic or formulaic notations were
common, e.g., “opioids?” or “PPD?”. More consistent and complete file documentation of such
plans and actions is needed to assist CMs with monitoring needed actions, supervisors with
review CM performance, and L&l with measuring success regarding such actions. L&l has
recently introduced a new claim review template, which is designed to facilitate more
straightforward creation of claim file reviews. Not all claims involve completion of such
templates, however, only those selected for review. Such documentation, perhaps in more
streamlined format for “everyday” use, should be implemented in all TL claims involved more
than minimal time loss; there should be a clear expectation on items to be documented and this
activity tied to performance measurement and coaching.
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Effectively addressing the observations highlighted in this Chapter hinge on continued utilization
of claims management analytics. Such analytics would apply to two areas: “At-risk” claim
identification, i.e., claims that are statistically at risk of prolonged duration; and statistical
identification of “interventions that matter.” L&l is actively working to isolate those claims most
in need of particular interventions, as well as those factors involved in claims management that
are most associated with preferred outcomes. We saw ample evidence that L&l management is
aware of the need to restructure the timing and delivery of vocational services. What seems to
be lacking are practical and well understood rules for interventions in cases at risk of becoming
extremely costly both to the State Fund and the lifetime earnings of the injured worker. One
way to achieve this is modeling the claims process to find statistically robust early warning
indicators of problems and trigger points for particular vocational services. This will require state
of the art decision models that might require expert assistance outside of L&l to accomplish.

Such utilization of claims management analytics should be continued and expanded. Tools
should be available to alert the CM when a particular claim is deviating from expected norms, or
at-risk for future deviation. Additionally, analytics should be used to establish success rates for
particular interventions, in order to better inform CMs which interventions are most likely to
lead to preferred outcomes. We recognize that L&I is aware of the factors that contribute to
long-term disability, but this insight should be integral to daily CM claims management activities.
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In connection with the performance issues outlined above, a related issue concerns the lack of
clarity about whether certain internal notes, including documentation of communications
among the CM, supervisors, and medical and vocational advisors as well as strategies to address
identified risks and issues, can be privately recorded in a zone of the claim file that is not
available for viewing by the parties to the claim. The lack of confidentiality forces the CM to use
vague, stylized, and neutral statements in the file plan and actions. Uninhibited communication
by the CM, e.g., regarding sensitive medical or psychological issues that impact effective claims
management, should be documented for supervisors and other internal parties with a role in
the claim. The case reserves should also be restricted to the protected zone. There are some
aspects of current practice where notes are considered to be made in confidence, but it is not
clear among management, unit supervision, and CM staff how these protocols are designed and
enforced, and what is confidential, and what is not. Additionally, this data is “unstructured” and
difficult to be used in creating actionable reports. This should be investigated and clearly
defined, with a goal of creating the confidential “zone” while maintaining appropriate
stakeholder access to all file information currently available. Statutory changes may be required
to enable this change.

4'%,2%- ,-/1#678#31&/0&'0#2'&+1H-3

Employing vocational services to achieve RTW as quickly and safely as possible and avoiding
retraining except as the last resort in the disability management process are principles that L&l
clearly understands. In particular, the traditional AWA process is not designed to help workers
on disability with RTW. Rather it is an adjudicatory process to test for “employability,” and can
be seen as moving the claim along a particular path that can often be met with resistance. L&I’s
recent “Early AWA” initiative seeks to tailor delivery of vocational assessment early in the claim,
in an effort to discern the appropriate level and timing of additional services. Results of the Early
AWA initiative to date are promising. Such innovations should continue, including the
development of even new service types and methods, but ultimately a model for service
delivery should be developed and spread across the entire “claim floor” along with development
of related metrics to measure success or the need for modification. In addition to developing
and deploying new vocational protocols it would be beneficial to capture good data on
performance and incorporate this data into performance metrics and analytical models to
inform CM decisions as well as help identify high performing vocational service providers.

Additionally, the selection criteria for re-training plans should be more focused, applying only to
those cases where re-training is most appropriate. Formal retraining should be reserved for
candidates that have a good chance of succeeding in a formal academic setting. L&l should to
apply additional focus on OTJ training and develop suitable RTW interventions for those found
unsuitable for formal retraining. We believe that at the completion of early assessments, for
example between 1 and 3 months of TL and no significant medical complications, a vocational
rehabilitation counselor should recommend either on-the-job training (OJT) or a formal
retraining referral for plan development based on the injured worker’s age, training, likely
physical abilities and aptitude for formal training versus OJT. Such factors would need to be
identified using developed analytical models, as well as professional experience of both CMs and
VRCs. If retraining appears appropriate, the VRC could then concentrate on developing a client
specific, highly tailored retraining plan. The VIP statutory language provides heavy emphasis on
the timing and delivery of retraining plans. While such emphasis on measurement and
accountability is crucial to success, this places an outsized focus on retraining plans. Formal
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Any important initiatives by L&l should be accompanied by published and rigorously developed
measurements of progress and success in meeting objectives (as modelled in the recent
“Dashboard” reports to WCAC). Such a report would include performance highlights, e.g., key
performance indicators, and report on trends in such indicators, as well as report on strategic
initiatives.

Currently, there is no comprehensive set of consistently published performance metrics. Such a
report should have the character of an annual corporate report to shareholders, or stakeholders
for non-investor owned organizations. For public organization like L&I, such a report should
include non-economic indicators of the wellbeing of injured workers, such as the degree of
permanent injury, RTW including income recovery and persistence of employment. It would be
desirable to make a hierarchy of measures, beginning with sub-unit indicators that roll up
logically into larger unit and programmatic performance numbers. The lower level measures are
useful for training and supervision; the highest-level numbers should be reported to system
stakeholders. For evaluating performance against other similar systems, it would be useful to
include many of those reported by the Association of WC Boards of Canada as “Key Performance
Measures.”?

For example, in the 2014 — 2020 strategic plan,* a number of useful measures were linked to the
5 top-level strategic goals for the Department. An important component for reporting on
progress towards goals is an annual or other periodic report focused on system issues,
management and legislative initiatives, and performance indicators. This report should be an in-
depth review of L&I’s strengths and weakness, along with identifying system threats and
opportunities. Establishing reasonably attainable goals along with the measures would help
provide insight for readers of progress towards reaching the desired goals.

Also useful in a periodic published report would be discussion of the degree to which the
identified measures were changing outcomes and impacting the goals. Specifically, identification
of actions that are taken in applying the measures of success to reach the goals, along with links
of the actions to targeted outcomes, would help in developing precision in reaching goals and
changing outcomes. For example, the 2014 — 2020 strategic plan identifies “% of new claims
receiving vocational services by 90 days” as a measure used in the RTW goals. This is a topic
discussed in detail in this report. A critical aspect of meeting this goal would be to determine
which vocational services help change outcomes, both positively and negatively. Tracking and
reporting by service delivery, as well as the linked outcome, would help with correcting service
deficits and with greater investment in the positives. We recognize that the strategic plan is just
a snapshot of a much more detailed set of plans. Establishing and publishing such plans,
however, in a consistent repeatable format, would help serve to track progress, define actions
being taken, and ultimately reveal if the actions (and measures) were changing outcomes.

3 Customized “Key Statistical Measures” reports can be created at the AWCBC website (http://awcbc.org),
in the “statistics” section, available at http://awcbc.org/?page id=14#KSM.
4 http://www.Ini.wa.gov/IPUB/101-171-000.pdf.
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We observed in file reviews instances where medical providers gave vague treatment notes and
out-of-work notices, such as “No work 1 week.” Vague, open-ended duty restrictions do not
allow CMs to make effective evaluations of RTW, particularly whether the provider will engage
in a partnership to assist with appropriate RTW options. COHEs have made excellent progress in
developing a model for occupational medicine practice. Standard practices like those involved in
COHEs should be advanced, and issues of poor performing providers rigorously addressed.

Additionally, there are issues regarding delivery of vocational service, including VRCs being late
with developing AWA reports and, in certain cases, plans being sent back for re-work or
improvement. Certainly some aspects of such issues are outside the control of VRCs, but some
are the result of non-standard practice. This is an area where L&l is currently actively engaged in
developing improved practices; an example is the development of “standard practice” used by
VRCs to improve timing of developing AWA reports. Yet, the standards are not being routinely
met. After additional standardization of the vocational service delivery process, providers should
be held to more rigorous standards of compliance with plan development rules and procedures.
L&l is striving to make performance-based referrals for vocational services. More enforcement
of standards by sanctions may be necessary, e.g., warning a provider that they may lose their
right to be on the preferred provider list if vocational reports are not promptly reviewed. The
use of sanctions must be carried out with great care so as to avoid unintended consequences,
such as service providers altering their practices solely to meet standards without regard to
outcomes. By holding service providers to higher standards the level of worker satisfaction
ought to improve.

SHO5"H HAKTI6#,)*&(+ ):/&6(H)*+,6$%+),%"%69R*0Y4"1+ <

The Self-Insured Ombuds program is limited to workers of self-insured employers. Project Help
is available to both State Fund and self-insured workers and employers, but it does not have the
more formal structure of the Ombuds program. We believe that expanding into a unified
Ombuds Program that covers both State Fund and self-insured claims would provide for more
consistent support of workers and employers and help obviate the need for pursuing some
protests and appeals. Expert information from a trusted, independent source can be very
valuable for workers with concerns about workers’ compensation. The Ombuds function in
Washington has proven effective over its 6-year existence, and could be extended to offer
service to all workers. This model is successfully used in Ohio, Oregon, Alabama, Kansas and
other states. Extending service for all workers’ compensation problems system-wide would
provide a comparative source of insight into how the system functions for self-insured versus
state fund workers.

If not feasible to have a single ombuds that would cover both State Fund and self-insured issues,
it would still be beneficial to create an independent State-Fund Ombuds Program patterned
after the self-insured Ombuds Program. The methodical approach and performance metric of
the Self-Insured Ombuds program are worth imitating for State Fund interventions. Also,
creating a clear feedback loop, as in the self-insured Ombuds Program, whereby
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The primary mechanism for accident reporting is by providers, which is not a common feature of
most systems, which utilize employer accident reporting as the primary mechanism. Employers
are more familiar than providers with the nature of the job at time of injury and other
circumstance of the accident. Thus getting their input early in the claim would assist with claim
validation. Moreover, this would provide an excellent opportunity to gain insight into employer
engagement with RTW. Reporting accidents is not equivalent to filing claims; the former is
important to triggering the insurer’s response, and should be made as expeditious as possible.
The latter involves formally lodging a claim within a workers’ compensation system. What we
are discussing is prompt accident reporting, not claim filing.

The claim reporting process should be re-structured such that the primary mechanism for
accident reporting is from employers, and to move away from provider responsibility for
initiating the accident report. Providers cannot as easily be mandated as employers to make
prompt accident reports to L&I. This would help speed up reporting to L&I, which in turn would
improve timing performance of subsequent decisions. This should not serve to eliminate
provider reporting to L&I; on the contrary, it is essential to effective claim management to
receive prompt provider input regarding the claim and associated treatment. Such input should
not delay, however, the employers’ accident reporting process.

0" 1,&/#+.(583). #A(*7/&42&(15 #

We observed that physicians and medical providers were not frequent users of online
communication tools. L&l should aggressively undertake to increase acceptance and usage of
online communications tools by physicians. Medical offices are increasingly equipped to use
electronic records, electronic billing, and email communications with patients. COHE providers
have demonstrated the ease and utility of using online tools. Increasing electronic reporting of
the Activity Prescription Form would pay dividends in improving early return to work and
speeding first payment of indemnity. Secure messages between the CM and the providers’
offices would help resolve misunderstandings or clarify expectations. We suggest that L&
consider further financial incentives for timely and complete medical communications through
My Secure L&I. This should be coupled to an educational and outreach program aimed at clinic
office staff, and perhaps hospital staff who deal with emergency room billing. These staff should
learn the tools and functionality (e.g., setting up a personalized dashboard) that will attract
them to use online communication. Moreover, in designing the LINIIS replacement system, L&l
should incorporate provider input to ensure that online communications are easy to use and the
preferred communications mechanism.

U6H) $2:,&$%#$'2/32.34#3&+T')1.)$+(S)'&%$  HAA* 2/3# 449

We observed that there are not consistently applied standards in communicating with
stakeholders about what timelines to expect in resolving protests. The Department should

adopt a policy, applicable to both CMs and CCs, of setting achievable standards for a substantive,
clear response to a protest and a decision on re-assumption of appeals. The average protest
resolution is 55 days, and this particular timeline may be acceptable. Regardless, the need for
clarity in “the next steps” of the claim process was demonstrated in a 2013 L&I survey of injured
workers. 27% of respondents gave L&l a poor grade in terms of “letting the worker know what
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